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INTRODUCTION

It gives me great pleasure and honour to be counted worthy to be a resource person at this 3 – day workshop. It is my hope that at the end of this workshop, we would have acquired enough knowledge about the Capital Market Laws, enforcement of these laws, Conduct and Professional Ethics from the perspective of the Nigerian Solicitor.

This paper aims to explain the importance of legal practitioners in capital market, the need for regulation, professional ethics, enforcement of these laws and the regulation of capital market operators in general and especially the Nigerian Solicitors.

The Securities market requires strong legal and regulatory frameworks to reduce uncertainty, illegality and risk. It should be noted that market transactions must be enforceable on a timely basis through a legal system that fosters responsible behavior by all parties especially the Nigerian solicitors.

THE CAPITAL MARKET AND NEED FOR REGULATION

The capital market is a place (not physically limited) where people go and buy Securities such as shares, debentures and bonds. These Securities are interests in the issuing authority or company which give certain intangible rights to the purchaser in relation to dividend, interest payment and/or management of the company. The purchaser in reaching his purchase decision usually relies on information about the company supplied by the directors of the company and verified by professionals such as auditors, reporting accountants, registrars, the issuing house, stockbroker, trustee and solicitors, both to the company and to the offer.

A viable market hardly gets under way in the absence of regulation. According to Bernard Black, that Securities market exist at all is magical in a way. For investors pay enormous amounts of money to strangers for completely intangible rights, whose value depends entirely on the quality of information that the investors receive and on the seller’s honesty. It is necessary when dealing in intangibles to have guidelines defined by law not only with regard to the nature of the intangibles but also delineating dealings in them. It is therefore imperative that the information supplied to the investing public is true and accurate and that abuse and fraud in the system be prevented. In this regard, regulation (both statutory and self) has played an important role in maintaining the integrity of the market.

Primarily, regulation requires a legal practitioner who acts as a solicitor to the company or authority in a public offer of Securities and another legal practitioner who acts as a solicitor to the offer itself. If there is a trustee, he may also have a solicitor to the trustee, to put its professional calling to use. The solicitor to the company acts for the company, the solicitor to the offer represents the interest of the investing public and is supposed to be independent of the influence of the company and of the issuing house. This arrangement is very much similar to that of having the auditor who works for the company and prepares accounts and opening on those accounts and the reporting accountant who independently confirms the financial statements of the company.

The purpose of these measures of checks and counter checks and generally the role of the Nigerian solicitors and indeed all other professionals involved in the process is to prevent any material misstatements, concealment of facts or deliberate misrepresentation of facts about the company or authority, its directors and officers, its business or financial statements of the issuer involved in a public offer. No doubt liability may arise from failure to meet the obligations imposed on the Nigerian solicitors.

By participating in a public offer of shares, the Solicitor is lending his name to the sale effort, which is completely different from where a solicitor advises a company (the issuer) but is not to be listed in the offer document as a party to the offer. There is no registration required because mere advise to the company by a Solicitor does not directly affect the investing public. It is a simply a matter of contract between the Solicitor and the Company.

However, if the solicitor is to fully participate in the sale effort by mention of his name in the offer document, preparation of offer documents and verification of facts in offer documents to be given to the public, then he has to register like other professionals. The reason being that if there was any problem with the offer affecting the public and the solicitor is unregistered, SEC would not be in a position to act or discipline the solicitor because the solicitor is not registered or otherwise regulated by SEC. 

The importance of the Nigerian Solicitor especially where he is to serve as solicitor to the offer lies in his independence.  It would seem that because of the averred independence of the solicitor to the offer, the investing public is likely to place more premium on his report or association with the offer than on that of the solicitor to the company.  In order therefore to enhance the independence of the solicitor of the offer, it has been suggested that both this solicitor and the reporting accountant should be made to sign declaration of independence to be submitted to SEC. This declaration must disclose all transactions existing between the firm and the issuer company.

REGULATION OF PUBLIC OFFER AND THE NIGERIAN SOLICITOR 

The main statutory instrument for regulation of capital market operations and consequently public offer of Securities is the Investment and Securities Act 1999 (hereafter referred to as ISA 1999). The ISA 1999 created the Securities and Exchange Commission (hereafter referred to as SEC) as the apex regulatory body for the capital market. Section 8 of the ISA 1999 vests in SEC enormous powers in relation to the capital market but we will concentrate on those relating to regulation of Nigerian Solicitors involved in capital market operations. 

Section 8(6) of the ISA 1999 provides thus:

register and regulate corporate and individual capital market operators as defined in Section 30 of this Decree

Section 9(b) of the ISA 1999 provides as follows:

The Commission shall, establish specialised departments for the purpose of regulating:-

Capital market operators including corporate members, securities exchanges and individuals, professional firms that is, accountants, solicitors, surveyors, engineers and other professionals who undertake investment business either as investment advisers or consultants

Also Section 258 (1) of the ISA 1999 also provides that:

The Commission may make regulations –

(a)
providing for anything requiring to be prescribed under this Decree: and

(b)
generally for carrying out the principles and objectives of this Decree.
Again in Section 262 of the ISA 1999 very elaborate powers to regulate by way of subsidiary legislation were given to SEC. In particular Section 262 (1) (a) provides as follows:

(1)
The Commission may, from time to time, make rules and regulations for the purpose of giving effect to provisions of this Decree and may in particular, without prejudice to the generality of the foregoing provisions, make regulations –

a) determining, from time to time, in consultation with the Minister, what other business shall be included in the definition of investment and Securities business . . .;

Section 30 of ISA 1999 defines a Capital Market Operator as follows:

In this Part of this Decree -

“Capital Market Operator” includes a Securities dealer, a stock broker, sub-brokers, jobber, share transfer agent, banker to an issue, trustee of a trust deed, registrar to an issue, merchant banker, issuing houses, underwriter, portfolio manager, investment adviser and such other capital market intermediaries as may be licenced by the Commission in accordance with the regulations made under this Decree”

It is respectfully submitted that if Sections 8, 9, 30 and 262(1)(a) of the ISA 1999 are read together, the inevitable conclusion or interpretation would be that

1. The intention of the law maker was to provide for the comprehensive regulation of all capital market operators inclusive of lawyers.

2. The mischief sought to be tackled is market abuse and the ISA 1999 seeks to achieve this, through regulation of all participants in the market and the mischief will not be effectively tackled if some category of operators are outside the scope of regulation.

3. The category of capital market operators under the ISA 1999 was not closed as the SEC could add to the list by virtue of Section 262(1)(a) ISA 1999.

Section 259 of the ISA 1999 enabled SEC to establish the Administrative Proceedings Committee (APC), which has been instrumental in the discharge of the enforcement functions of SEC. Some of the cases handled recently by the APC includes Bonkalans, Nestle Foods Scam and AP Plc non-disclosure case. The APC can impose penalties/fines and disciplinary measures such as restitution, compensation, suspension, revocation of registration etc., as provided by law or the Rules and Regulations of SEC. Appeals lie from the APC to the Investments and Securities Tribunal (IST).

Pursuant to the provisions of Sections 29 and 30 as well as the power to make  rules in Section 262 of the ISA 1999 SEC made Regulation 39 of SEC Rules as follows

Capital Market Consultants

The following professionals whose opinion directly impart on capital market transactions are subject to registration by the Commission:

 
(i)
Legal practitioners

(ii) Accountants

(iii) Engineers

(iv) Estate valuers

(v) Any other professional that may be determined by the Commission from time to time

Section 29 of the ISA provides as follows:

(1) Subject to the provisions of subsection (2) of this section, no Securities dealer, stock-broker, sub-broker, jobber, share transfer agent, banker to an issue, market trustee of a trust deed, registrar to an issue, merchant banker, issuing houses, underwriter, operators portfolio manager, investment adviser and such other intermediaries associated with the Securities industry shall buy, sell or deal in Securities except under and in accordance with the condition of a certificate of registration obtained from the Commission in accordance with the regulations made under this Decree.

(2) A market operator who, immediately before the commencement of this Decree, is associated with the Securities industry for which no registration certificate was necessary prior to this Decree, may continue to operate as such for a maximum period of three months from the commencement of this Decree or if he has applied for registration under this Decree, he shall continue to operate within that period till the disposal of the application and thereafter in accordance with the regulations  made for registration under this Decree.

It is submitted that by this prohibition, only registered persons can engage in the prohibited activity.  It is by virtue of this prohibition clause that SEC is able to regulate activities of capital market operators.  Control of persons who can engage in an activity has always been a major means of regulation by governments the world over. 

Under the Financial Market and Services Act 2000 (FMSA 2000) of the United Kingdom. Section 19(1) of UK FMSA 2000 is similarly a prohibition clause. It states:

No person may carry on a regulated activity in the United Kingdom, or purport to do so, unless he is-

(a) an authorised person; or

(b) an exempt person.

For a balanced view it is important to note that Section 264 (c ) (iii) of the ISA 1999 provides the following exemption for legal practitioners as it relates to the definition of investment adviser:
pursuant to a contract or arrangement with a client, undertakes on behalf of the client (whether on a discretionary authority granted by the client or otherwise) the management of a portfolio of Securities for the purpose of investment:

So however that the term investment adviser shall not include –

(iii)
a solicitor and advocate or accountant in practice whose carrying on of that  business is solely incidental to the practice of his profession.

The FMSA 2000 also contains a similar exemption for lawyers where their incursion into the capital market is merely incidental to the practice of their profession.

Nevertheless, Section 54 of the ISA 1999 provides as follows:

(1)
A prospectus inviting persons to subscribe for Securities in a company and including a statement purporting to be made by an expert shall not be issued unless-

(a) the expert has given and has not, before delivery of a copy of the prospectus for registration, withdrawn his written consent to the issue of it with the statement included in the form and context in which it is included; and

(b) a statement that the expert has given and has not withdrawn his consent appears in the prospectus.

(2)
If any prospectus is issued in contravention of this section, the company and every person who is knowingly a party to the issue commits an offence and is liable on conviction to a fine of not less than N100,000.

(3)
In this section, “expert” includes every engineer, legal practitioner, accountant and any other person whose profession gives authority to a statement made by him.” (Emphasis supplied).
The legal issue that has arisen in relation to the above provisions regulating professionals involved with public offer of Securities is whether the provisions of the ISA 1999 intended to restrict the right of legal practitioners to practice within the capital market by its registration requirement. A subsidiary issue is whether indeed a solicitor acting on a public offer is involved in capital market operations. Two important cases have now come up challenging the registration requirements of SEC. They are Suit No FHC/L/CS/70/2001 Prof. A. B. Kasunmu SAN v SEC & Anor and Suit No FHC/ABJ/CS/416/2002 Chief Afe Babalola SAN v SEC & Anor. The latter matter is now on appeal. As we will argue shortly, whether or not SEC is empowered to regulate eventually, the need for regulation is still overwhelming as pointed out earlier. Other wise market abuse and fraud may spiral out of control. The current situation offers a unique opportunity for self- regulation by Nigerian Solicitor so as to avoid a vacuum in regulation which can be dangerous for the profession as a whole.  

However, pursuant to these powers the Commission has made rules requiring registration by specified professionals. The process of registration of Capital Market Operators is tedious. It involves obtaining police clearance, inspection of offices, interviews and provision of insurance bond as well as an acceptable guarantor. 

REGULATION OF PUBLIC OFFER AND OTHER TRANSACTION IN SHARES OF PUBLIC COMPANIES

The principal aim of developing a regulatory framework of the Nigerian capital market was to ensure discipline, transparency and market integrity in order to protect the interest of investors.  Investors must be made to perceive the capital market as efficient, transparent and disciplined.  They must be made to believe that the regulatory system can effectively protect them.  This is in accordance with the International Organization of Securities Commission (IOSCO) Securities Market Regulation set in 1998 to wit:

a) Investors protection

b) Ensuring that markets are fair, efficient and transparent

c) Reduction of systemic risk.

In this regard, regulation has played an important role in maintaining the integrity of the market. Consequently, various institutions have been created to enforce the laws, rules and regulations guiding the operations of the market.  Of primary importance here is the Securities and Exchange Commission.  

Under ISA 1999, SEC has power to regulate not only initial public offer of shares of public quoted companies and other transactions in those shares. There is need for legislative intervention to strengthen the regulator in the capital market in order to protect the market from transfer of shares on the floor of the Nigeria Stock Exchange with no evidence of payment for the shares declaration of dividend when no profit were made, misleading financial statement, non disclosure. It is amazing that the ISA 1999 does not sufficiently empower the regulator that is SEC to act in those circumstances.

Nigerian Solicitors ought to play a major role in any capital market transaction whether in the primary or secondary market. The ISA 1999 as presently constituted does not allow Nigerian Solicitors to exhibit the skills they possess.  Nigerian Solicitors ought to be involved in due diligence on any capital market transaction.

Nigerian solicitors who are registered with SEC ought to certify every form submitted to SEC or NSE.  Also, Nigerian Solicitors ought to issue a letter of comfort, which the SEC or the SROs ought to insist on.  The issue of fidelity/negligence bonding for professionals must be taken seriously because where the responsibilities of solicitors and other professionals are closely regulated, the chances of wide scale scams and outrage will be minimised.  Where breaches do occur, there will be adequate provisions to minimise the impact on the investing public.

The fees payable to solicitor should accordingly be scaled like other players in the market. The situation where other players decide the fees of solicitors is totally unacceptable to CMSA.

INSTITUTION OF PROCEEDINGS BEFORE  IST

A close examination of the provisions of the ISA will disclose that aggrieved persons are given a blanket option to either appeal or file an originating process at the Tribunal. In the case of an appeal there is a time limit of 30 days even though that period can be extended. But there is apparently no time limit for filing an originating application. Also there is no clear stipulation of the circumstances under which you can appeal as distinct from when you can file an originating process. The result is that counsel is left with too much discretion. This may result in uncertainty in the system. For instance, counsel who knows that time to appeal has expired may simply file originating application. This way, stale claims may be resuscitated. Public policy requires that litigation should come to an end but I am afraid that the way the law stands this may not be achieved.

APPEARANCE OF THE NON LEGAL PRACTITIONER BEFORE THE INVESTMENT AND SECURITIES TRIBUNAL

The controversial provision that arises from the ISA 1999 and the Rules of the Investments and Securities Tribunal (IST) is the question of representation at the IST. 

Section 238(1) & (2) of the ISA 1999 provides as follows:

(1)
A complainant or appellant, as the case may be, may either appear in person or authorise one or more legal practitioners or any of its officers to present him or its case before the Tribunal.

(2)
Every individual or company in a case before the Tribunal shall be entitled to be represented at the hearing of an appeal by a merchant bank, a stockbroker, a solicitor or chartered accountant or financial adviser:”

The forms for originating applications found in the Schedule to the Rules of the IST provide for indication of the name of the representative of the applicant or respondent. The Guide to the IST published by the Tribunal at Page 12 stated that non - lawyers could appear before the Tribunal. Juxtaposed against the above provisions is the provision of Section 8 (1) of the Legal Practitioners Act Cap. 207 Laws of the Federation of Nigeria 1990 which provides as follows:

(1)
Subject to the provisions of the next following subsection and of any enactment in force in any part of Nigeria prohibiting or restricting the right of any person to be represented by a legal practitioner in proceedings before the Supreme Court or the Sharia Court of Appeal or any area or customary court, a legal practitioner shall have the right of audience in all courts of law sitting in Nigeria.

Clearly there is a conflict in those provisions and it remains to be seen how the matter will be resolved and how the Nigerian Bar Association will take it. Whatever may be the eventual outcome, it is difficult to see how proceedings can be effectively initiated and conducted without professional help from trained lawyers vast in the procedural process  Tribunals and Courts. Who will prepare the Originating Application, Proof or Summary of Evidence, Witness Statements, collate evidence, identify legal and factual issues for determination and possibly prepare submissions? Also, if banks and stockbrokers use in - house lawyers they may be falling foul of the Rules 39 (b) of the Rules of Professional Conduct for legal practitioners and be subject to discipline.

Section 9 of the Legal Practitioners Act Cap. 207 Laws of the Federation of Nigeria 1990 provides as follows :

(1)
Subject to the provisions of this section, a person shall not be immune from liability for damage attributable to his negligence while acting in his capacity as a legal practitioner, and any provision purporting to exclude or limit that liability in any contract shall be void.    

PROFESSIONAL ETHICS

The Chambers Dictionary defines “ethics” as

The science of morals, that branch of philosophy which is concerned with human character and conduct.

“professional” is defined as

Belonging to or relating to a profession

Taken together, professional ethics can be defined as

The sciences of morals/branch of philosophy concerned with human character and conduct belonging to or relating to a profession.

“legal ethics” is defined as

the standards of minimally acceptable conduct within the legal profession, involving the duties that its members owe one another, their clients and the courts.

The Rules of Professional Conduct governs the conduct in the  Legal Profession generally. Also, Section 11 of the LPA 1990 in its entirety provides for penalties for unprofessional conduct for Nigerian Solicitors. The combination of the Rules governing the conduct of Legal Practitioners in their profession and the regulation by the ISA for Capital Market Operators combine to establish the professionalism of the Legal Practitioner in the Capital Market. The need for regulation by the SEC is borne out of the desire and indeed the necessity to protect the investing public from fraud, instill confidence in the system and ensure the emergence of financial markets that will enhance economic growth and development.

The importance of Nigerian Solicitors in the implementation, enforcement and effective organization of the capital market cannot be over- emphasized. The lack of visible presence of the Nigerian Solicitors in capital market operations necessitated the establishment of Capital Market Solicitors Association (CMSA). CMSA is a voluntary professional firm-based and Self Regulatory Organisation [SRO] consisting of some law firms duly registered by the Securities and Exchange Commission (SEC) to act as capital market operators in the capacity of solicitors.

In addition to registration with SEC, professionals are also required to be members of one or more Self Regulatory Organisations [SROs]. The Rules and Regulations also require that all registered professionals shall comply with the Commission’s rules on orderly, fair and equitable dealings in Securities and ensure that they maintain proper standard of conduct and professionalism in Securities business. They shall also comply with the Code of Conduct for market operators approved by the SEC.

The real essence of the laws and ethics on the capital market is to protect the investors and entrench more confidence in the system. As the ombudsman of the investment and Securities industry, SEC has a great responsibility in upholding the platform that maintains accountability of all professionals whose opinion or activities impact on capital market transaction. A vital aspect of this responsibility should really be an effective mechanism for monitoring and evaluating the practices of the professionals. Illustrations of exercise of regulatory powers by administrative agencies over lawyers and other professionals abound. The essence is to ensure greater professional responsibility. Lack of requisite qualifications, professional integrity or character and engagement in unethical conducts were formidable grounds for suspending or banning a lawyer or any other professional from practicing before the office.  These rules are essentially aimed at entrenching good ethics, good character and investor confidence.

There is a need borne out of the desire and indeed, the necessity to protect the investing public from fraud, instill confidence in the system and ensure the emergence of financial markets that will enhance economic growth and development.

The CMSA was created to protect the general interest of lawyers involved in capital market operations/transactions. It also has the objective of creating a platform for Legal Practitioners to effectively participate in the policy and regulation process within the capital market. The CMSA, through its Code of Conduct sets standards of behavior for Solicitors engaged in Capital Market Operations, in order to preserve the integrity of the profession and protect the interests of both the Client and the Practitioner. It imposes the obligation to report all cases of fraud and suspected fraud. It has been held that for a capital market operator to discharge this burden he must show that he has taken all reasonable steps in its operation to detect and possibly prevent fraud. See the case of Union Bank Plc v SEC 1 ISLR 1.  SEC also monitors trading activities on the floor of the Nigerian Stock Exchange through the reporting requirements of the ISA and the SEC Rules. Indeed, one of the most effective means of surveillance is the reporting obligation placed on capital market operators. By this requirement, they are to report all transactions to SEC. This is aimed at detecting abnormal trading and price movements in Securities. If the reports detect abnormality, this can trigger investigation, which is another means of surveillance. SEC also constantly monitors market activities to forestall manipulative, insider practices and other illegal practices as well as protect the integrity of the market. The purpose of surveillance is to ensure transparency and a level playing ground for all investors and potential investors. Surveillance also ensures that all participants in the Capital Market comply with rules, regulations as well as the Securities law.

By virtue of the confidence reposed on the professional opinion of the Legal Practitioner, it is necessary/expedient to regulate the conduct of these professionals. This necessitated the status of the CMSA as a SRO. The Code of Conduct sets the standards of conduct and practice for its members through codes of conduct, checklists and training. The aims and objectives include to publish from time to time, a code of conduct for members. Registration of members includes evidence of registration as a Capital Market Operator with SEC. This includes investigation of member’s competence to operate as a Capital Market Solicitor.

The CMSA Code of Conduct provides a minimum standard required of solicitors in the capital market. This standard which is higher than the standard required of the ordinary solicitor extends to documentation required of solicitors while carrying out their duties. These include Letters of Instruction and Acceptance Letters which should document the scope of the assignment and the fees. The standard Instruction Letter sets out the scope of work expected from the Solicitor, and this is equally reflected in the standard Acceptance Letter which documents the scope of the assignment which is to be carried out by the Solicitor. The scope of Assignment is documented in the Checklists in a Schedule to the Code of Conduct which explicitly lists out the duties to be carried out by the Solicitor in a Public Issue. The Checklist is a list of guidelines, which every Solicitor involved in Capital Market operations is expected to follow while carrying out its professional duties in the Capital Market. The Checklist lists out the duties expected of a Solicitor to the Company in a Public Issue, a Solicitor to the Government in a Bond Issue and a Solicitor to the Issue. 

The Code of Conduct does not have the force of law, neither does it seek to over-ride the provisions of any exiting law. It aims to supplement and should be applied in conjunction with relevant laws, regulations and guidelines applicable to participants within the capital market. This obligation of self-discipline is higher than the requirements of all laws and regulations governing the conduct of ordinary solicitors. The Code of Conduct sets out requirements, guidelines and minimum standards in respect of the conduct of members of the CMSA. The combination of the CMSA Code of Conduct, the Rules of Professional Conduct, the provisions of the ISA 1999, the Trustee Investment Act 1962, the Nigerian Investment Promotion Commission Act, Foreign Exchange (Monitoring & Miscellaneous Provision) Act, the SEC’s Rules, the listing requirements of the Stock Exchange and CAMA govern the conduct of the Capital Market Solicitors in the discharge of their duties with integrity, objectivity and due professional care and skill.

The Combination of these laws provides a minimum standard for the Solicitor engaged in Capital Market Operations. 

CONCLUSION

The desire of the Nigerian Government to revitalize the Nigerian capital market, and to align it to the standard of international operators has led to the requisite reforms that will ensure the optimum performance of the Nigerian capital market as well as align the operations of the capital market with other reforms being undertaken in other sectors of the economy.

In this paper, we have highlighted the various institutions and instruments which regulate Nigerian capital market operators especially the role of the Capital Market Solicitor. We have also appraised the effect of such regulation as a tool for the reduction of fraud in Capital Market Operations in Nigeria. The Securities and Exchange Commission has been up to the task in the regulatory challenges of the capital market as it has effectively employed registration, surveillance, inspection and enforcement tools of regulation.  This has accounted for the relative stability we now have in the capital market and with the increased activities in the sector, individuals have not expressed much fear for the capacity of the capital market to carry the level of transactions arising therefrom.

The CMSA, as a SRO, has through its registration and investigation of members, Code of Conduct and Checklists, taken the proactive measure of providing a minimum standard for the conduct of the Capital Market Solicitor. The CMSA and SEC must continually strive towards fairness, efficiency, transparency and reduction of systemic risk with regard to the conduct and professionalism of the Solicitor. 

The combination of the various rules governing the conduct of the solicitor provides a sufficient and reliable regulatory framework as a tool for the enforcement and maintenance of the integrity of the Capital Market Solicitor. However, there should be increased liability for mis-statements by solicitors as well as  effective enforcement of penalties by regulatory bodies, for non-compliance in order to be able to cope with the legal challenges in the capital market.  Thus, we can achieve and ensure a higher level of productivity and conduct from Capital Market Solicitors.
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