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INTRODUCTION

It gives me great pleasure and honour to be counted worthy to be the editorial contributor. In this paper I will endeavour to explain what we mean by capital market, its main function, the history of regulation of the market, the current regulatory environment. I shall also review the ISA in relation to merger, takeover and acquisition, and the Investments and Securities Tribunal. I will conclude with a critique of the present regime for control and regulation of the market. 

WHAT IS CAPITAL MARKET?

The capital market is a place where people buy and sell securities. Securities in this sense is simply a bundle of rights sold to the public by companies, authorities or institutions on which people then trade in the capital market. 

There are different types of securities or bundles of rights. These include shares, debentures, bonds, etc. There are two levels of the market. The primary market is the market where those wishing to raise funds from the stock market sell their securities to the public. The secondary market is where those who bought the securities in the Initial Public Offer (IPO) can sell them any time they wish. 

The reason why people buy securities from the primary market is because they have the assurance that there is a secondary market where they can sell those shares possibly at a profit.

The Capital Market Solicitors Association (CMSA) is a voluntary professional organisation consisting of Law firms duly registered by the Securities and Exchange Commission (SEC) to act as Capital Market Operators in the capacity of solicitors. Some of the aims and objectives of the Association ranges from protection of the interest of its members, contributing to the policy and regulation process within the capital market.

GENERAL REVIEW OF PROPOSED AMENDMENT

I have looked at the existing Bill for the amendment of the Investment and Securities Act 1999. Our review suggests the following:

1. It wants to restrict definition of individual as distinct from Corporate Capital Market Operators to those who undertake investment business either as investment advisers or consultants.

2. It wants to remove Private Pension Funds from definition of collective investment suggest to regulation by SEC.

3. Restrict the power of administrative sanction given to SEC to a maximum suspension maximum period of 12 months. It also seeks to subject the power of revocation of registration of Capital Market Operator by SEC to approval of the Minister of Finance. This aspect of the Bill seeks to restore the position in the 1988 Securities and Exchange Act.

4.  Effect other minor amendments to the ISA 1999.

ARE THE PROPOSED AMENDMENTS UNSATISFIED?

I had earlier stated that I will restrict my presentation to the aspect of the ISA 1999 or the proposed amendment that has been subject of some litigation or enforcement proceedings. I will therefore only be dealing with the proposed section 22 of the Bill since it has been the subject of litigation. 

Now, the proposed amendment to section 22 of ISA is the same as the provision of section 24 of the Securities and Exchange Commission Act Cap. XXII Law of Federation of Nigeria 1990.

Under that law, SEC took enforcement action of suspension of registration of their shares against Owena Bank Plc now Omega Bank Plc for failure to register some shares duly bought on the floor of the Nigerian Stock Exchange. Owena Bank Plc challenged the suspension in court against SEC. Whilst the case was pending, the 12 months maximum period of suspension expired and Owena Bank now took the Nigeria Stock Exchange to court challenging suspension of trading of their shares. SEC applied to join the action as interested party. The Federal High Court refused but the Court of Appeal agreed. However, when the matter went to the Supreme Court it was held that SEC was not an interested party in the action since the power of SEC to suspend expired after 12 months under the relevant provision of the SEC Act. See the case of Owena Bank Plc vs. Nigeria Stock Exchange in Re SEC & Anor v. Owena Bank (Nig) Plc – Appeal No: CA/L/326/96.

I submit that the implication of the Supreme Court decision in the case of Owena Bank Plc v. SEC (supra), is that what an operator has to do under the law was to wait for 12 months after its suspension and SEC would lose its power to enforce administrative action of suspension against it. This is ludicrous, absurd and would create and leave a regulatory vacuum.The need for reform was therefore imperative resulting in the provision of section 22 of the ISA as it is today. To suggest an amendment in terms of the Bill under consideration is to return to the regulatory gap earlier espoused.

In addition it is to be noted that it is SEC that registers Capital Market Operators. It follows that he who registers ought to be able to revoke registrations. To require the approval of Minister of Finance for revocation of registration is to undermine SEC and weaken the regulatory framework. If the Minister’s approval was not necessary for registration why should it be necessary for revocation?

Already the ISA has provided adequate grievance procedure through appeals to or institution of cases before the Investment and Securities Tribunal established under the ISA. This Tribunal will act as a check on the regulatory excesses of SEC or other Capital Market Operator. It follows that the proposal for approval of Minister of Finance before revocation will only increase bureaucracy and inefficiency in the system. In addition it will politicize the entire process of regulation of the Capital Market from politics cannot be over emphasised. 

AREAS OF CRITICAL ATTENTION UNDER THE ISA 1999

INVESTMENT AND SECURITIES TRIBUNAL

The ISA 1999 in section 224 provides for the establishment of an Investment and Securities Tribunal. The provisions of Sections 242 and 231 of the ISA as to exclusivity of jurisdiction of the Tribunal and ousting of jurisdiction of the High Court has been the subject of litigation and controversy. Also the provision of appeals to Court of Appeal from the Tribunal has been subject of controversy. Most people question why appeals from the Tribunal should not go to the Federal High Court first before the Court of Appeal.

Section 242 of ISA provides as follows:-

 Save as provided elsewhere in this Decree no civil court shall have jurisdiction to entertain any suit or proceeding in respect of any matter which the Tribunal constituted under this Decree is empowered by or under this Decree to determine and no injunction shall be granted by any court or other authority in respect of any action taken or to be taken in pursuance of any power conferred or the Tribunal by or under this Decree
However, Section 243 (1) of ISA allows for appeal on point of law to the Court of Appeal. Also, Section 231 of the ISA provides as follows:

 The question as to the validity of the appointment of any person as Capital Market Assessor shall not be the cause of any litigation in any Court or tribunal and no act or proceedings before the Tribunal shall be called into question in any manner on the ground merely of any defect in the constitution of the Tribunal.

We observe that there are currently many litigations challenging the constitutionality of the ISA on the basis of the jurisdiction of the Investment and Securities Tribunal. Some of the cases are Suit No. FHC/ABJ/CS/150/2001 Nigeria Stock Exchange v. Securities and Exchange Commission & ors, Suit No: FHC/L/CS/278/2000 BAICO Insurance Plc v. IMB PLC & Ors and Suit No: FHC/L/CS/70/2001 Prof. A. B. Kasunmu SAN v. SEC & Anor.

Some of the issues raised in these cases are as follows:-

1. Whether SEC can regulate in the absence of the Tribunal which is yet to be established as there is no apparent grievance procedure.

2. Whether the provisions ousting the jurisdiction of the High Court are constitutional.

3. Whether SEC and the Tribunal if and when established are subject to the supervisory jurisdiction of the Federal High Court.

As these cases are still on going and therefore subjudice, I will refrain from taking a position on those controversial issues. However, I observe that the existence of the court cases do not prevent the Legislature (National Assembly) from working towards legislative intervention by amending ISA in the interest of the Capital Market especially by amending sections 29 and 30 to include legal practitioners as one of the Capital Market Operator. However, I believe that such intervention must be the result of a reasoned process of consultation with all stakeholders through research, conferences, workshop, public hearing, etc.  An ad hoc clandestine process will not meet the needs of the market.

Happily the IST has been established headed by Dr. Nnenna Orji. However there are about 15 (fifteen) members. The financial cost of maintaining the market is too high. I suggest an amendment in this regard to reduce membership of each panel of the tribunal to 3 (three) with power to constitute other panels.  It is envisaged that the cost would be equivalent to the cost of running one division of the Court of Appeal.

Area of law reform in this regard will include reducing the member of Capital Market Assessors required to constitute the Tribunal as pointed out above.

Another Frequently Asked Question (FAQ) is why appeal to Court of Appeal from the Tribunal? It would seem that disputes arising from Capital Market Operations require swift and efficient determination as well as specialised knowledge and skill. Again we have to draw from the Owena Bank Plc case experience. In that case, the question of whether SEC should be joined in the action by the Bank against Nigeria Stock Exchange, moved from the Federal High Court to the Court of Appeal and ultimately to the Supreme Court in one year.  The Supreme Court granted accelerated hearing of the matter. The rationale was that there was pressure on the Bank to have the matter determined as it was preparing to go back to the capital market to enable it meet with the CBN deadline on increase of the bank’s share capital to N500 million (five hundred million naira only).

It should be pointed out that even though SEC lost its bid to join the case against NSE, Owena Bank Plc eventually agreed to register the shares as directed by SEC and reached amicable settlement of the case it filed against SEC.

The above experience illustrates the need for expediency in the determination of Capital Market dispute.  It is our firm opinion that to go to the Federal High Court from the Tribunal before going to the Court of Appeal will lengthen the grievance procedure and most probably result in delay and inefficiency.

Again we can draw from the experience of Court Martial. It is felt that Special Tribunals are best suited to try cases of application of military law to military personnel. Appeals lie from the Court Martial to the Court of Appeal. Nobody has even disputed the constitutionality of a Court Martial or the fact that a specialised tribunal is required for military personnel or that appeals should lie to the Court of Appeal.

In making the above suggestions I have refrained form commenting on whether the Federal High Court will have supervisory jurisdiction over the Tribunal because of existing litigation over that matter.

Nevertheless, we seize this opportunity to call on Capital Market Operators to accept the Investment and Securities Tribunal as the proper way for grievance management within the Capital Market just like military personnel accepts the Court Martial. We think operators should rather work together towards the realisation of the establishment of the Tribunal.

REGULATION OF PUBLIC OFFERS AND OTHER TRANSACTIONS IN SHARES OF PUBLIC COMPANIES

Under ISA, the SEC has power to regulate not only initial public offer of shares of public quoted companies and other transactions in those shares.

We have observed some problems with the exercise of those powers which may require legislative intervention to strengthen the regulatory framework.

In Suit No FHC/L/CS/278/2000 - Baico Plc v. IMB & Ors, SEC approved the Basis Allotment sent in by the Issuing House appointed by the issuer only for the issuer to turn round dispute that Allotment and propose to allot to those who paid after the expiration of the approved offer period as extended by SEC. The matter is still in court.

The lesson from the case is that the Management Board remained in control of the Issuer Company. No administrative action was or could be taken against them. They can still become directors of other public companies and no fine was imposed on the company so no penalty for delaying the case for as long as possible. Only recently NAICOM the insurance industry regulator had to take over management of the company. Suppose there was no other regulator for the company, will shareholders fund have been tied down for so long because SEC is not in a position to act?

Clearly there is need for legislative intervention to strengthen the regulator in the Capital Market. Piecemeal amendment of ISA will not achieve this objective. Again recently we have been undaunted with press reports of malpractices ranging from transfer of shares on the floor with no evidence of payment for the shares, declaration of dividend when no profits were made, misleading financial statements which under-stated by over N19 billion, etc

Unfortunately, it seems that the ISA 1999 does not sufficiently empower the regulator that is SEC to act in those circumstances. However, it must be conceded that since SEC has powers to make regulations it should and ought to use those powers to set rules not only to avoid the problems identified above but also to punish by administrative action rather than through criminal process breaches of the rules. Examples of such rules and administrative action would include;

1. Disclosure or non-disclose requirement.

2. Setting of best practice standard for each sector of the Capital Market Operators

3. Administrative fines and loss of bonuses or other financial gains from transactions in dispute.

4. Blacklisting of culpable directors and other operators.

The Commission can also issue directives to quoted companies regarding dealings on their shares. Such directives have become subjects of litigation in some cases where such companies disputed the actions of the Commission. See the following cases; Owena Bank Plc V. Nigerian Stock Exchange (1997) 8 NWLR Pt. 515 1, Baico Plc v. IMB Plc in Suit No. FHC/L/CS/ 278/2000  

Also, it was held in the case of Afribank Nig. Ltd. & ors. v. Udensi Joy Dike & 37 ors. in Suit No. FHC/L/CS/160/99 that the issuance of directives by SEC does not amount to denial of fair hearing. Section 45 of ISA 1999 empowers the Commission to give a written consent to a public company before shares can be made to the public. It shall be in accordance with the conditions and restrictions imposed by the Commission.

Furthermore, the law does not seem to give the Commission coercive power over public quoted companies. Thus there are cases where transactions perfected on the floor of the Stock Exchange are disregarded by quoted companies even in the face of the Commission’s directives to comply. Also, instances of companies refusing to implement basis of allotment approved by the Commission abound. The cases of D.U. Chemical v. SEC & ors. in Suit No. FHC/L/CS/278/2000, SEC v. Golden Guinea Breweries Plc. & Ors. in Suit No. FHC/ABJ/CS/110/2002 and Baico Plc v. IMB Plc & ors. in Suit No. FHC/L/CS/278/2000 readily come to mind.

NEED FOR STATUTORY RELIEF

I have observed that many Capital Market Operators such as issuing houses, investment advisers, stockbrokers, solicitors, accountants and consultants in their contracts with companies in the Capital Market tend to limit their liability in the event of damage.

I think that this practice of contracting out of liability is not good for the market and that the ISA should be amended to allow people to sue for negligence or other claims based on failure to meet best practice for any particular sector of the Capital Market.  The players in the market must not be able to contract out of these statutory reliefs namely: Unclaimed Dividend, Pension Fund, Independence of SEC, Public and Investment Protection

UNCLAIMED DIVIDEND

A lot of controversy has been raised on the issue of unclaimed dividend. I have studied this matter fully and feel that there are basically two contentions here.  First, is the companies claiming the right to control the unclaimed dividend and secondly, SEC claiming that after 12 years the unclaimed dividend should be placed under its custody just like any other property without a heir is placed under the care of the government.

I am of the view that between these two views is lost the interest of the heirs of the owner of the unclaimed dividend. I think that the correct approach is to have an agency which can be SEC with power to investigate and trace the next of kin of owners of unclaimed dividend.  The company with claimed dividend is to be made obliged to refer to SEC or the agency for investigation once the unclaimed dividend is outstanding for 6(six) years. The company keeps possession of the fund at an interest.  If SEC or the agency finds the next of kin then it is paid over to SEC with interest.  Who will then pay over to the next of kin after deducting 20% in amount to cover its expenses?  If at the end of 12 years the company or SEC can not locate the next of kin then the money must be paid into the Federal Treasury.  Another aspect of unclaimed dividend is the simplification of the procedures and processes for replacement of lost or expired dividend warrants as well as transmission of shares.  No doubt if the procedure is cumbersome, it has the effect of swelling the proof of unclaimed dividends as small holders and even at times large holders do not see it as worth the effect.  They simply abandon their dividend. There will be strict criminal and civil penalties for violation of the procedure particularly for false claims and holding over of funds.

I think that our above suggestion will deal with the problem of unclaimed dividends effectively but like other aspects of the ISA require legislative intervention through amendment. Again piecemeal amendment of the Act will not achieve this objective.  There is therefore, need for a comprehensive review of the Act and a public hearing to hear the views of all stakeholders.

REGULATION OF PENSION FUNDS

The point has been made that SEC should concentrate on regulation of only public companies and therefore should only Public Pension Funds. There is logic in the argument not to over regulate. However it would seem that the effort to remove private pension funds from the ambit of regulation of SEC is bound to fail as the managers of such funds being individually liable to regulation by SEC are inevitably subject regulation through regulations of their managers. The whole argument therefore becomes academic and superficial.

INDEPENDENCE OF SEC

The events surrounding the case of FHC/ABJ/CS/313/2001- Nigerian Stock Exchange v. Securities and Exchange Commission & Anor betray the palpable weakness in the legal structure of the regulator- SEC. This is due to its lack of independence what happened in that case was that SEC pursuant to government policy of multiple stock exchange and deregulation to encourage competition licensed the Abuja Stock Exchange and directed the NSE to revert to its former name of Lagos Stock Exchange so as to create a level playing filed. The NSE defied the directive of SEC resulting in suspension of its Chairman and Director General and the NSE went to court to challenge the constitutionality of the ISA and SEC’s power to issue directives under the ISA particularly in the absence of the Investment and Securities Tribunal i.e. in the absence of a grievance procedure.

Whilst the case was pending the plaintiff- NSE using its political weight obtained the intervention of the President of the Federal Republic of the Nigeria and the Federal Executive Council (FEC) in which it was decided that Abuja Stock Exchange be changed to a commodity exchange but that since there is a case the matter being subjudice would not be further discussed. The summary of this sort of political intervention in the regulatory process of the capital market was to restore a private monopoly which had been effectively eliminated. SEC was left totally helpless and had no legal protection from such political interference. Perhaps if the organisation is made independent of the Minister of Finance and not bound to receive directives from him and also perhaps slightly independent of the President serve as to powers of appointment of members of the Commission, the above scenario would not have occurred.

INVESTMENT PROTECTION FUND

The tenure of the ISA on Investor Protection is to require various trade groups within the Capital Market to establish a fund for protection of investors in the event of misfortune. It would seem that such sectional protection scheme is not good enough.  There is need for putting together of resources nation wide and the establishment of an industry wide fund for protection of small investors. The existing regulatory framework does not allow for industry wide protection fund. There is therefore need for Law reform or amendment of ISA in this regard. Again, piecemeal amendment of ISA will miss this crucial issue.

PUBLIC HEARING

Having regard to all what we have submitted above, we are of the view that to hastily amend the ISA as now proposed will be a golden opportunity lost. Proper legislative process requires consultation with the regulator of the industry and other stakeholders before serious consideration of a private members bill on amendment of the ISA. We recognise that this interactive forum is one of such efforts at consultation but we can then say that it is not sufficient. We believe that it is imperative that a public hearing be organised so as to afford Honourable members of this Committee and the House the opportunity to know what their electorate (in this case enlightened electorate) think of the ISA and the proposed amendment to it.

INSIDER TRADING AND OTHER FRAUDULENT ACTIVITIES

It is instructive that despite the above, there is need for stricter regulatory framework because of the inadequacy of the existing laws which has not be able to curb market abuses such as insider trading.

This can be controlled through a regulatory regime that eliminates the information asymmetry between the insider and the investing public. There is need for clear civil and if necessary criminal sanctions for violation of non-disclosure requirements imposed on the insider. Also, the rules as to non-disclosable information or when information can be disclosed and to whom, must be clear.

REGULATION OF SECURITIES AND INVESTMENT COMPANIES

The Commission has statutory power to regulate securities and investment companies.  

Section 8 (a) of the ISA 1999 provides that the Commission shall regulate investments and securities business in Nigeria     

The purpose of regulation of securities and investment companies which underlying reason is to protect potential investors and investors and to protect the market from unscrupulous persons.

To offer capital market services in Nigeria, capital market operators are, by law required to register with the Commission before they can legitimately offer their services. See Section 29 ISA 1999. Section 30 of the ISA is the prohibition clause. It prohibits unregistered persons from carrying on business as capital market operators or investment advisers. Pursuant to these powers the Commission has made rules requiring registration by specified professionals. The process of registration of Capital Market Operators is tedious. It involves obtaining police clearance, inspection of offices, interviews and provision of insurance bond as well as acceptable guarantor.

The requirement for registration of Capital Market Solicitors is the only one that has generated controversy. It is currently the subject of litigation in Prof AB Kasunmu SAN V.SEC and Anor.in Suit No. FHC/L/CS/70/2001 where Honourable Justice Mustapha held that the ISA does not provide for registration of Legal Practitioner. However, the matter is on appeal . 

Suffice it to note that that stockbrokers, issuing houses, portfolio managers, investment advisers, rating agencies, reporting accountants, auditors, surveyors, solicitors, etc., have been registering with the Commission.

In addition, the Commission has been encouraging various trade groups within the capital market to form trade associations for self- regulation of their members. This has resulted in organisations such as Capital Market Solicitors Association (CMSA), Association of Issuing Houses of Nigeria (AISN), etc.

MERGERS, TAKE OVER AND ACQUISITIONS

Though SEC is empowered to regulate mergers, acquisitions and take overs, the ISA 1999 carried over certain defects noticeable in the CAMD 1999 which deals with mergers and take overs for example, provisions on court involvment in the merger process, also the clamour for a code of conduct on take overs and mergers which is essential because of SEC’s perceived inability to deal with these issues.  Section 104 (4) ISA is to the effect that take over bid provisions do not apply to private companies.

It should be noted that the ISA 1999 is silent on how SEC can perform the anti-trust regulatory functions entrusted to it and there is no legally binding guidelines to assist SEC in the mergers and acquisition approval process.  The ISA 1999 as it is vests on SEC both legislative and judicial function in respect of mergers and acquisitions.

Furthermore, how will SEC be able to implement the provision of section 105 ISA 1999 which provides as follows:

“(6) for the purpose o deciding whether or not to granting an authority to proceed with a take-over bid, the commission shall have regard only to the likely effect of the take over bid if successfully made –

(a) on the economy of Nigeria

(b) on any policy of the Federal Government with respect to manpower and development “

Finally, I should say that the modern approach in regulation in capital market world- wide is to emphasise enforcement by civil action rather that criminal sanctions. For one the burden and standard of proof in criminal cases is too high and the proceeding is too adversary and slow. However, criminal liability should be pursued occasionally as a deterrent as for example the recent Arthur Anderson conviction in the US over the ENRON scandal.
October 13, 2003

Olisa Agbakoba & Associates

Maritime Complex

34, Creek Road

Apapa, Lagos.

Dear Sir,

RE: REGISTRATION AS CAPITAL MARKET SOLICITORS

Your letter dated 3rd of April, 2003 and our telephone conversation with your Vivienne Onyuike refers.

In order to become a member of Capital Market Solicitors Association the following are required:

(a) Evidence of registration with Securities & Exchange Commission as a solicitor

(b) Payment of N10,000 (ten thousand naira) only as annual subscription and the cheque should be made payable to Capital Market Solicitors Association. 

Yours faithfully,

IDIGBE & IDIGBE

OLUSEYI OLUKOGA ESQ.

