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THE ROLE OF STOCK BROKERS, REGISTRARS AND INVESTORS IN DEEPENING THE SECURITIES AND COMMODITIES MARKET- THE EMERGING MARKETS CHALLENGES 

By

Chief Anthony I. Idigbe SAN

INTRODUCTION
The President, Federal Republic of Nigeria, Chief Olusegun Obasanjo, the Vice President, Alhaji Atiku Abubakar, the Senate President, Chief Adolphus Wabara, The Honourable Speaker of the House of Assembly, Alhaji Bello Masari, the Chief Justice of Nigeria, Hon. Justice Muhammadu Uwais, distinguished ladies and gentlemen.

I am indeed happy at the opportunity given to me to be a lead discussant on this important topic titled “The Role of Stock Brokers, Registrars and Investors in deepening the securities and Commodities markets – The emerging markets challenges”. In order to adequately address this topic, I have for ease of reference decided to consider it in eight (8) main parts – the regulatory roles of stock brokers and registrars, investors confidence, criminal liability, negligence and due diligence, class action, economic & financial crimes in relation to ISA 1999, limits of restitutions and conclusion.

The world has become a global village and these days’ investors can conduct capital market transactions from the comfort of their homes through internet. With information technology, an investor could also monitor his investment in the stock market from home. Financial information is now largely disseminated real time on line while transactions are concluded speedily.

Technology has also facilitated the development of remote trading by brokers and Alternatives Trading System (ATS). Investors all over the world have become more sophisticated and developed benchmarks for investing in markets. On line technology is everyday being applied to replace human transaction coordination.  It also increases the ability of brokers to manage clients’ risk. Technology would enable brokers to provide customized and personalized portfolio management services which bring the broking and fund management industries closer, create and manage an array of new financial instruments including derivatives, composites and synthetic securities to meet the demand from increasingly sophisticated investors. One expects that cleared prospective should be displayed on the internet for information purpose and to stimulate participation.

The changes in the global environment has posed challenges to regulators around the world who are increasingly evolving common positions on financial market issues through international organizations such as IOSCO, Balse Committee on Banking Supervision and the International Association of Insurance Supervision to address global financial issues. Of particular significance is the fact that application of technology to the capital market has also made it possible for large-scale scams and fraud to be perpetrated by dishonest capital market operators and even unregistered operators without detection. The need for better regulation of these sets of operators who are indeed critical to the dynamism of the market cannot be over-emphasised.

*Being paper delivered at a three (3) day thematic workshop on Wednesday, 6th December, 2004 at congress hall, Nicon Hilton hotel Abuja*

The Federal Government needs to increase her recognition for the importance of the Nigerian Capital Market as a vehicle for economic growth and development. This is because a well-developed capital market reduces pressure on money market and other more expensive sources of funds.  It is note worthy that the State Government are turning to the capital market as a viable alternative source of funds by floating bonds of various sizes rather than bank borrowing. They intend to direct the proceeds of these bond issues to specific development project, which should improve the well being of the populace.  

There needs to exist strong ties between stockbrokers, registrar and investors in an emerging capital market like ours. The investors must perceive Nigerian capital market as disciplined, fair, transparent and efficient. Also, investors must believe that the regulatory system can effectively protect them.

This is in accordance with the International Organisation of Securities Commission (IOSCO) Securities market regulation objective set in 1998 as follows:

· Investor protection

· Ensuring that markets are fair, efficient and transparent; and 

· Reduction of systemic risk

STATUTORY ROLE OF STOCK BROKERS

The stockbrokers are a major player in the activities leading to the public offer of securities in the primary market.  The stock brokers is guided by the Companies and Allied Matters Act of 1990, Banks and other Financial Institutions Act of 1991, Insurance Act of 1997, Investments and Securities Act of 1999, Rules and Regulations pursuant to Investments and Securities Act of 1999 issued by SEC and Rules and Regulations governing listing of securities on the Nigerian Stock Exchange issued by the Nigerian Stock Exchange (NSE). They are also regulated under the Chartered Institute of Stockbrokers Act.

In a public issue, once a mandate has been won and the Issuing House and the Issuer have determined the turning of the offer, the broker must be appointed. He acts as the principal intermediary between the company, its advisers, and the Stock Exchange. He facilitates the listing of securities after the application and registration requirement of the SEC have been complied with.

The issuing house and the stockbroker meet with the issuer to ensure compliance with the requirement of the Companies and Allied Matters Act 1990 as amended. At the mandate giving stage, the stockbroker files an application to the Stock Exchange intimating her of the offer.  He consequently vets all documents for presentation to regulatory authorities and authenticates all claims made therein.

At the approval stage, the stockbroker sponsors the application to the Stock Exchange along with the accompanying documents and information. He answers any queries and or question that may be asked by the Quotation department of the Nigerian Stock Exchange.

Furthermore, the stockbroker delivers to the Exchange proof print of the prospectus, the application form, posters and newspaper adverts after approval has been given by the Quotations Committee as well as collect the Certificate of Exemption issued in accordance with section 553 of Companies and Allied Matters Act and this authorises the Issuer to produce the abridged prospectus prior to the Completion Board Meeting.

Also, the stock broker with the other parties to the issue signs the verification questionnaire and offer documents at the Completion Board Meeting and files a complete set of the signed documents with the Stock Exchange immediately after the meeting and he acts as a receiving agent for the application and ensures wide distribution of the shares.

Apart from the primary market activities of the stockbroker, he also plays a major role in secondary market transactions. Indeed he takes to the floor of the Exchange the shares of an investor who wants to sell or buys or the floor the shares of investors offered for sale by other stockbrokers. This role places a hearing responsibility on the stockbroker. He or she must act in the interest of the investors and be fair efficient and transparent.

In addition, the Stockbroker is expected to exercise due diligence at the floor of the Stock Exchange by not engaging in sharp practices. The case of Bonkolans readily comes to mind, the SEC learnt of an alleged scam on the floor of the Nigerian Stock Exchange involving the sale of Nestle Foods Plc, Unilever Plc and other securities. The scam was alleged to have been perpetrated by a syndicate through the use of certain stockbroking houses. The APC found some stockbrokers and other capital market operators liable and were accordingly penalized. They were found to have operated the SEC Code for Capital Market Operations. The Investment and Securities Tribunal upheld the decision of the APC save on issues of cost.

There is therefore need to bring the Code within the ambit of the proposed amendments to the Investments and Securities Act 1999 through incorporation by reference. This is because it was the lower standard of negligence available in the Code that made some companies and individuals to be found liable. 

There should be a specific statutory duty imposes on stockbrokers in the ISA 1999, apart from the general law of contract and tort. Also, there should be adequate provisions for regulation of conduct of stockbrokers particularly in the secondary market. Some of the provisions that should be considered under any amendment of the ISA is the proposition of duty due diligence that is know your customer. Also reporting duty should be directly statutory as should be duty of the organisation to put in place a structure that adequately supervises subordinates. In the event of breach of these statutory duties investors who suffer loss should be entitled to directly seek statutory remedy in addition to any other statutory powers of SEC.

STATUTORY ROLE OF REGISTRARS

The Companies and Allied Matters Act 1990 as amended does not make express mention of Registrars but section 84(b) of CAMA 1990 as amended provides that “the company arranges with some other person for making up of the register to be undertaken on behalf of the company by that person, it may be kept at the office of that other person at which work is done”. It is instructive to note that the other person is the Registrar.  However, section 33(1) of ISA 199 only refers to “a person to whom this part of this Decree applies shall keep a register in the prescribed form of the securities in which he has an interest”.

The duties of a registrar was enumerated in the case of UBN Plc (Registrars Dept) v. SEC (2004) 1 ISLR 1 as follows:

1) In matters relating to stock market securities trading, the Registrar deals with stock broking firms acting on behalf of investors/shareholders;

2) Verify/authenticate investors claims (i.e. certificates and transfer forms) as presented through the stock broking firms;

3) Send/verify certificates and signed transfer form (s) with two (2) copies of certificate deposit form(s) to the CSCS within 48 hours;

4) Receive recycled dematerialized share certificates from the CSCS and alert the CSCS of any abnormality promptly;

5) Receive transaction updates from CSCS and apply it by affecting the necessary debits and credits in their books, raise claims where necessary.  For instance, share certificates earlier verified by them.

Furthermore, the Registrars over all duty is to ensure the achievement of the basic goals relative to the issue for which it has been appointed namely; participate actively in all logistics and all parties and completion board meeting relating to the offer, receives/processes application forms from the public and returns from receiving agents nationwide, summarizes applications received and prepares allotment data that will enable issuing house prepare Allotment proposal, prepare comprehensive application list, Return surplus and rejected application moneys to subscribers, after the approval of Return of Allotment by SEC, the registrar produces an allotment register reflecting shareholding position of shareholders, prepare certificate of register reflecting details of certificates emanating from the offer and management of the register of members and ensure continuous transferability of the companies securities, particularly in the case of publicly quoted companies. The above functions are in addition to the traditional role of maintaining the register and attendance at members meetings.

When an investor puts his money into either the primary or secondary market he expects that his money must be safe. When he buys an instrument he relies on the information or facts as to the financial state of the company institution or government and prediction of future flow of income in reaching the decision. Therefore, he expects that the stockbroker and the Registrar must have performed their roles diligently and expects no market abuses and bad corporate governance. However the methods of market abuse keep changing even as advances are achieved in technology. The regulators must therefore have laws, rules and regulations that are flexible enough to cope with such abuse as internet, computer, and information technology through proactive rules based market supervision, monitoring and enforcement.

It is imperative to note that assuming the non existence of Code of Conduct for capital market operators and their employees, it would have been difficult to penalized the Registrar Department of UBN Plc in the Bokolans case. Therefore, the Code should be incorporated into the Investments and Securities Act 1999 in order to give it statutory flavour.

INVESTORS PROTECTION

Investor protection in the capital market is aimed at protecting investors from deceitful and other unscrupulous and manipulative activities, which can erode the interest of the investors in the market. Investors need to be protected for their own objectives of seeing their investments grow.  To protect investors, the SEC Rules and Regulations prohibit any person or persons from soliciting for investment business without prior registration with the Securities & Exchange Commission.

Section 148 of the ISA 1999 provides for the establishment of the Investors Protection Fund to cater for the protection of investors.  However, it has not been able to achieve the protection of the interest of investors. This is because despite the existence of the Fund the incidence of market abuses and fraudulent malpractices has remained largely on the increase. 

Investor protection seeks to protect investor from fraudulent activities and seeks to ensure that the securities markets work efficiently without suffering from the distortions that would result there from despite the local and international challenges on the market.

Capital market integrity seeks to promote the interest of the investors in investing in the market is that shares and stock bought or transferred is authentic and genuine and unsuspecting investors are not defrauded by unscrupulous, callous individuals and corporate organization operating in the market.  Therefore verification of stocks and shares before any transfer of stock is made by Stockbrokers, Registrars, Clearing Houses, Issuing Houses, etc is a mandatory process.  Even where the transactions are concluded in-house, the genuineness and authenticity of the shares/stocks must not be compromised.

A commodity exchange is an association of members, whether incorporated or unincorporated, who have came together for the purposes of engaging in the buying and/or selling of any commodity and/or future contracts, or who receive the same for sale on consignment.  The purpose is to provide competitive markets for the trade of particular commodities or contracts in respect thereof, as well as to provide organized facilities, staff and other necessary resources to support such markets.

Also, section 8(6) of the ISA 1999, Securities & Exchange Commission is mandated and empowered to register and regulate futures, options, derivatives and commodity exchanges. 

CRIMINAL LIABILITY

It should be noted however that the purpose of investor protection is by maintaining the integrity of the investment business in Nigeria. The ISA 1999 seeks to prevent market by imposing criminal liability under ISA 1999.  Some of the actions that attract criminal liability under the ISA 1999 include:

i) False trading and market rigging transaction in section 81

ii) Securities market manipulation in section 82

iii) False or misleading statements in section 83

iv) Fraudulently inducing persons to deal in securities in section 84

v) Dissemination of illegal information-section 85

vi) Misstatement in prospectus in section 63

vii) Statements in lieu of prospectus in section 64

In fact, section 87 of the Act provides as follows:  “Anyone who contravenes the provisions of sections 81,82,83,84 and 85 of this Decree commits on offence and is liable on conviction to a fine of not less than N500, 000 or to imprisonment of a term not exceeding three years or to both such fine and imprisonment”.

The integrity of the market and investor protection is difficult to achieve because the criminal liability is proof beyond reasonable doubt.  This standard of criminality is too high and the probability of obtaining a conviction is limited because of our adversary method.  Also the element of intention which is a major ingredient in most criminal offences is difficult to prove. The practice in other jurisdictions is to promote civil liability in form of damages which requires minimal proof, criminal liability of offenders which characterizes the ISA is outdated and ought to be discouraged.

NEGLIGENCE AND DUE DILIGENCE

Section 62 of ISA 1999 provides for payment of compensation in respect of mis-statement in prospectus, other actions that attracts civil liabilities includes:

i) civil liabilities arising from prospectus-section 130

ii) liability of trustees under unit trust scheme-section 133

Also, SEC in exercise of its powers to regulate the capital market exalted the Code of Conduct for Capital Market Operators and their employees. This code imposes responsibilities on Capital Market Operators by setting down minimum levels of civil behaviour expected of them in their daily operations.

The Code stresses due diligence on the part of the operators in exercising their duties. By virtue of sections 8, 258 & 262 of the ISA the Code is an applicable regulation under the ISA 1999. The Investments and Securities Tribunal emphasized the importance of the Code in the case of Union Bank of Nigeria Plc v SEC supra when it held as follows:

1) The Appellant was negligent by failing to discharge its duty of care and diligence to shareholders, and for failure to exercise its duty of care in verifying the diskettes.

2) That the view of the Appellant that compliance with the code of practice are not obligatory, is rejected as SEC Rules and Regulations are made pursuant to the power conferred on the commission by the ISA 1999.

3) That the Appellant’s attempt at justifying non-compliance with the bulky nature of the dematerializes items and hugeness of its company and the reason that it would involve so much job, must be jettisoned or rejected out rightly. The size of the Appellant’s company no matter how big beyond imagination cannot be a reason for failing to perform its duties for which it is in business and for which it receives remuneration.

4) That under section 8(n) of the Act, SEC has power to acts as a regulatory apex organization for Nigerian capital market including promotion and registration of self-regulatory organizations and capital market association to which it may delegate its power.

5) That the Appellant was liable for failure to notify the commission of the suspected breach of fraud or non-compliance with the Rules and Regulations of SEC, and the code of conduct.

The Code is based on duty of care and negligence.  By implication this stretches to areas not envisaged or provided in the ISA 1999 thereby placing severe responsibilities on the capital market operators in relation to securities.

The liability of the capital market operators has gone beyond criminal intention to cover areas of negligence as duty of care is placed on the capital market operators and there is standard of diligence required of them. The failure to conform to standard practice is good evidence of negligence. The liabilities of a stock brokers and or a registrar extends to fraudulent act of its employees in circumstances where he was negligent as well. It therefore behooves on the stockbrokers and registrars to exercise due care and managerial/supervision over its staff.

This principle was also reinforced in the matter of Shearon Hammill & Co reported in the Securities Regulations, Cases and Materials, Richard W. Jenning & Harold Marsh Jnr. 4th Edition, 1997 page 664 at 657 as follows “failure of the executive committee diligently to enforce registrar system of internal & control resulted in the perpetration of fraud upon many customers… such failure constitutes participation in such misconduct and wilful violations are committed not only by the person who performed the misconduct but also by those who did not properly perform their duty to prevent it”

There is need for clear civil sanctions like payment of damages for violations of non-disclosure requirements imposed on the insider. Also, the rules as to non-disclosure information or when information can be disclosed and to whom, must be clear.  There is also need for stricter regulatory framework because of the inadequacy of Investments and Securities Act 1999, which has not been able to curb market abuses.

CLASS ACTIONS

The ISA 1999 and SEC Rules and Regulations do not make provisions for representative actions in event that stockbrokers and registrars were negligent in their duties to investors.

What would be the fate of an investor or investors who has 2000 (two thousand) ordinary units of shares in a company and there were reported cases of fraudulent practices involving the shareholding of the said investor amongst other and if he does not have the wherewithal to pursue a civil action against the registrars and or stockbrokers dealt contrary to the enabling statutes regulating investment business in Nigeria.

I am of the opinion that the said investors may not be in financial position to pursue his claims against the defaulting stockbroker and registrar. There is therefore the need for class actions (representatives actions) diligence on the part of registrar and stockbrokers as this make it easier for investors to sue defaulting registrars and stockbrokers.

ECONOMIC & FINANCIAL CRIMES IN RELATION TO ISA 1999

Section 5(1) (b) of the Economics and Financial Crime Commission Act 2002 vests the investigation of all financial crimes including advance fee fraud, money laundering, counterfeiting, illegal charge transfers, futures market fraud, fraudulent encashment of negotiable instruments, computer credit card fraud, contract scam etc on the commission.

Also, section 6(2) (d) provides for any other law of regulations relating to economic and financial crimes.

In addition, section 8(j), (m), (u) & (i) of ISA 1999 provides that SEC can do the following: 

(j)
act in the public interest having regard to the protection of investors and the maintenance of      fair and orderly markets, etc

(m)
protect the integrity of the securities market against abuses arising from the practice of insider trading.

(u)
prevent fraudulent and unfair practices relating to the securities industry.

(i)
liaise effectively with the regulators and supervisors of other financial institutions locally and overseas.

On financial or economic crimes see section 81-91 of ISA 1999. Also, contravention of the above named section 81-91 of ISA is an offence, which is liable on conviction to a fine of not less than N500, 000 or to imprisonment of a term exceeding three years or to both such fine and imprisonment

A breach of section 88 of ISA 1999 in respect of an individual attracts on conviction to a fine of N1, 000,000 or to imprisonment for a term of two years or to both such fine and imprisonment.

There has never been any prosecution of case of relating to this section though there has been series of market manipulation in Nigeria. The emphasis has been more on civil liability. Although SEC is empower in the course of its investigation if it discover possible evidence of criminality to report or pass such to the appropriate prosecuting authorities.  

LIMITS OF RESTITUTION

Section 24 of ISA 1999 provides that “ the Tribunal may gives its judgment in written orders by making or imposing sanctions such as are not limited to orders by making or imposing sanctions such as are not limited to fines, suspensions, withdrawal of licenses, specific performance, restitution as it may deem appropriate in each case”.
Black’s Law Dictionary 7th Edition 1999 defines restitution as return or restoration of some specific thing to its right/owner or status. 2. compensation for benefits derived from a wrong to another. 3. compensation or reparation for the loss caused to another.

In the case of UBN Plc (Registrars Dept) v SEC supra Held 19 it held that Black’s Law Dictionary Sixth edition defined restitution as an equitable remedy under which a person is restored to his or her original position prior to loss or injury, place in the position he or she would have been had the breach not occurred.  It also means restoration of anything to its rightful owner; the act of making good or giving equivalent for any loss, damage or injury; and indemnification. See also Eboni Finance & Securities v Wole Ojo Technical Services (1996) 7 NWLR (Pt 461) 464 at 478 C per Pats – Acholonu JCA.

The tribunal in the case of UBN Plc (Registrar’s Dept) v SEC that restitution of investors injured by fraud and negligence should not be borne by the Investors Protection Fund, as that is not the intendment of section 148-223 of ISA 1999.

In the case of FIS Securities Ltd v SEC (2003) reported in judgment and rulings of the IST, Abuja 2004 page 146 at 181 per Hon. Sam Chukwuyere it was held that  “the recovery of such sum as would replace a party as far as can be done by compensation in monetary terms, in the same position as if the loss had not been inflicted on him- no party should be made richer or poorer as a result of his misfortune”

The limits of restitution can be statutory and judicial. However due to the complexity of capital market transaction, damages may be better than restitution.  

The procedure for restitution under ISA 1999 is not clear. By section 82 of ISA 1999 it seems that restitution can only be ordered where there is criminal offence committed. And restitution may be impossible in Nigeria because of the identification of assets/tracing, ownership rights, pledging/collateralising of securities, finality of transfers and fungibility.

In England, the court and FSA (Financial Services Authority) can independently order restitution. The court can order restitution in the following cases; if the court is satisfied that the third party has by act or omission required or encouraged another person to commit what would be market abuse if the third party has done it and if it is satisfied that the person believes that his behaviour did not to amount to market abuse or if it is satisfied that he exercise all due diligence.

The FSA’s power is more limited in scope than the court’s power in that it may only be used as it relates to relevant requirements against authorised persons who have themselves breached the requirements.          

In conclusion, more work needs to be done in ensuring that the stockbrokers and registrars strictly comply with and perform the roles in accordance with and set up their dealings in conformity with International Standards and the regulatory laws. The regulatory environment is in due need of urgent attention in order to measure up and cope with the emerging capital market challenges.  So that the investors confidence will continue to grow and stock brokers and registrars would not be incapacitated towards the discharge of their statutory functions.
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