

GLOBAL MELTDOWN AND THE JUDICIARY
"I can calculate the movement of the stars, but not the madness of men".

The topic we are asked to discuss relates to a term shall we say pretty much infamously en vogue in worldwide economics and politics, and indeed even in employment matters. Associated to it are related concepts such as restructuring, reconstruction, bankruptcy, winding-up, insolvency administration, bail-out, credit crunch. In a world that has become more and more of a global village, the issues being raised by this expression
 have become everyone’s concern in varying degrees depending on how directly a person is or has been affected investment wise. The few high profile suicides of seemingly larger than life wealthy individuals, the several scandals surrounding leading CEOs of multinational corporations in the US, the Wall Street crash of the value of its securities at the end of year 2008 are all illustrative on the point,
Behind the expression is the story of man’s greed and –according to some theorists-the danger of capitalism if left unchecked. The expression carries in it an urgent undertone of immediate pervading poverty and human hardship irrespective of nations, and whilst the leadership of developed and developing nations are struggling to tackle the issue, many are unsure of how effective and how well spread the measures being taken would be to shield national economies from the pernicious effects of the global meltdown.

In Nigeria particularly and in Africa generally, the bleak economic situation combining a credit crunch (restriction on access to credit), quasi total collapse of investment banking, downward spiraling of capital market dealings, the mortgage industry and the money market was actually downplayed even up to after the last quarter of the year 2008, but can no longer be ignored today. 
The task of governing has become more complex, and indeed the judiciary is not insulated from the consequences resulting from global meltdown. As the global economy continues its “meltdown”, those affected –be it natural or juristic persons- are turning to the courts to decide who is responsible for their losses and from whom they can recover. In other words, commercial disputes and practice will take an even more predominant role and a lot would depend on the perception of the general public about the judiciary as a vehicle for social and economic justice.
The above legitimately perceived role of the judiciary presupposes a sound understanding of the dynamics of business, capital and securities transactions, secured credit, and the competing interests of litigants and other stakeholders particularly in the context of insolvency of public companies (being the commonest medium used to offer the general public opportunities for investments).
Against the above, it would be easy to appreciate why this paper firstly discusses the causes and effects of global meltdown in its first part. Having regard to the constitutional concept of separation of powers and the fact that courts traditionally may only have interpretative jurisdictions in Nigeria
, we will also examine and highlight the strength and weakness of our legislative framework on which the judiciary shall lean to perform its adjudicatory role between litigants. This shall finally be followed by an analysis of how the judiciary should arm itself in its reconciliatory, adjudicatory and even deterring role in its balancing act with respect to interests of litigants in particular and the society in general.
Notwithstanding Magistrate Courts position as grass roots courts and first point of call by litigants, we must however point out straight away that my approach in this paper would be to define the judiciary in the wide sense to include all commercial courts more so as we know that there are statutory financial limitations affecting the jurisdiction of the magistrate courts.
PART I- 
CAUSES AND EFFECTS OF GLOBAL MELTDOWN
In the beginning…

The Current global economic meltdown began in the United States. It is generally also agreed that that this episode of US recession was a direct result of sudden busting of what was called the “house bubble”, and the house bubble was created by rapid growth of unregulated subprime mortgages. 

We all know that a mortgage is a proprietary security created through the transfer of an interest in property with a proviso for redemption upon repayment of a loan or performance of some other obligation
. Mortgages have become a very convenient -though not the only- way of securing credit with banks and financial institutions. Now, the US economy is essentially credit based with a strong system of enforcement of securities. 
In the real estate or mortgage sector, aside from the conventional mortgages, the minimal regulation policy of US government encouraged home ownership and tried creating a very conducive environment for the most average or financially challenged American citizen to own property. Subprime loans or subprime mortgages were loans or mortgages made to homeowners with poor credit ratings (i.e. average US consumers). However the loans granted to these set of people being of considerable risk (because these borrowers were more likely to default on their loans since they already had financial problems before taking on the loan), subprime mortgage lenders charged interests rates above the prime lending rates.
.

Again, after a subprime loan was issued to the homeowners, issuing banks usually sell these loans to investors who would seek to take advantage of the higher yields or returns on those subprime loans. Thus, attracted by the higher yields, a number of mutual funds and hedge funds in the US invested in these loans (please take note of this interaction between the mortgage industry and money market, capital market etc.).
But as the house market was growing between 2004 and 2006, speculative investment was also increasing fueled by the greed to make higher yields thus creating a financial bubble. The house market bubble was created when house prices rose rapidly while average household income stood still. It is believed that it was both the reckless lending of depositors funds by lending institutions (based on the soaring prices of the interests in real assets being sold) as well as the "reckless spending" by average consumers (whose income were dramatically incompatible with their lifestyle) which are the cause of the mortgage industry crisis
. With the widening gap between domestic income/spending and house market the issue of affordability also became a problem and ushered in mortgage delinquency busting the bubble in the house market. One author Jonathan Wang concluded that- 
“Therefore, the extreme inequality is the real cause for today's financial meltdown. Presumably, such inequality was also a triggering factor that eventually evolved into the great depression in 1929.” 

On the other hand, the cause of this financial meltdown that started in the US has also been said to be owing to the US 1999 Financial reforms or deregulation of the banking sector which repealed the Glass-Steagall Act of 1933
 which prohibited banks from having commercial- and investment-banking businesses under one roof and founded the Federal Deposit Insurance Commission for the purpose of insuring banking deposits, but the law was repealed in 1999 by the Gramm-Leach-Bliley Act (indeed, the change followed the merger of Citicorp Inc. with Travelers Corp. Inc. to form Citigroup Inc.). the Glass Steagall Act of 1933 was a reaction to the 1929 stock market crash which led to a nationwide commercial bank failure and the global economic meltdown then described as the “Great Depression” in world economy.

 At the time, "improper banking activity", or what was considered overzealous commercial bank involvement in stock market investment, was deemed the main culprit of the financial crash. According to that reasoning, commercial banks took on too much risk with depositors' money. The relevance of this historical background is seen here as in the Nigerian scenario, this was the very similar scenario which obtained. Although not directly in view of CBN and SEC regulations under the BOFIA and ISA 2007, Nigerian Commercial Banks floated several Special Purpose Vehicles, gave out huge and unsound loans to these SPVs or affiliate companies belonging to its directors or their cronies to invest in the capital market. In other words, Commercial banks were too speculative in the pre-global meltdown context, not only because they were investing their assets but also because they were buying new issues in the capital market for resale to the public. Thus, banks have simply been to greedy, taking on huge risks in the hope of even bigger rewards. Banking itself became sloppy and objectives became blurred. Additional methods such as share buybacks by these publicly quoted banks artificially hiked the prices of their shares and fueled speculative investments. The further reasoning was that the Nigerian capital market was still very young and had so much room for growth. Indeed, all of us have been more or less guilty of this investment frenzy which is not to dissimilar to the investment frenzy in the UK between 1719 and 1720 leading to a massive stock market crash and the enactment of the Bubble Act 1720 which required 
The effect of the US GSA (and the older Bubble Act, which is at the foundation of our UK inherited Nigerian company law) was to erect barriers and a regulatory firewall as between commercial and investment bank activities, both of which were curbed and controlled. Banks were given a year to decide on whether they would specialize in commercial or in investment banking. Only 10% of commercial banks' total income could stem from securities; however, an exception allowed commercial banks to underwrite government-issued bonds. Financial giants at the time such as JP Morgan and Company, which were seen as part of the problem, were directly targeted and forced to cut their services and, hence, a main source of their income. By creating this barrier, the GSA was aiming to prevent the banks' use of deposits in the case of a failed underwriting job. 
Another measure that was taken was to set up the Federal Deposit Insurance Commission to  protect depositors in the event of insolvency of the bank. Our Nigerian equivalent of course is the Nigeria Deposit Insurance Corporation created under the Nigeria Deposit Insurance Corporation Act of 1991 as amended. Section … of the Act provides for an immediate relief of N200,000 for all depositors in the event of failure of banks, and S54 of the Banks and Other Financial Institutions Act provides for priority of payment of depositors over any other claim. Finally, another decision of Congress in 1956 was to extend the scope of the GSA to regulate the banking sector. In an effort to prevent financial conglomerates from amassing too much power, the new act focused on banks involved in the insurance sector. Congress agreed that bearing the high risks undertaken in underwriting insurance is not good banking practice. Thus, as an extension of the Glass-Steagall Act, the Bank Holding Company Act further separated financial activities by creating a wall between insurance and banking. Even though banks could, and can still can, sell insurance and insurance products, underwriting insurance was forbidden. 

The GSA, however, was considered harsh by most in the financial community. 
The limitations of the GSA on the banking sector sparked a debate over how much restriction is healthy for the industry. Many argued that allowing banks to diversify in moderation offers the banking industry the potential to reduce risk, so the restrictions of the GSA could have actually had an adverse effect, making the banking industry riskier rather than safer. Furthermore, big banks of the post-Enron market are likely to be more transparent, lessening the possibility of assuming too much risk or masking unsound investment decisions. As such, reputation has come to mean everything in today's market, and that could be enough to motivate banks to regulate themselves.

Consequently, to the delight of many in the banking industry (not everyone, however, was happy), in November of 1999 Congress repealed the GSA with the establishment of the Gramm-Leach-Bliley Act, which eliminated the GSA restrictions against affiliations between commercial and investment banks. Furthermore, the Gramm-Leach-Bliley Act allows banking institutions to provide a broader range of services, including underwriting and other dealing activities. 


The result … and the ripple effect

Against the above background in USA, beginning in late 2006, many subprime mortgages became delinquent as homeowners ran into financial difficulty. More than two dozen subprime mortgage lenders became insolvent and or filed for bankruptcy due to the rising incidence of subprime foreclosures. Also a number of hedge fund companies and investment banks that invested in subprime loans incurred millions of losses or even went bankrupt due to the subprime lending problem. The possibility of tightening credit conditions also caused volatility and panic in the US stock market, which consequently sent fears to European and Asian markets that the US, one of their major trading partners, is on the verge of an economic recession. These fears and uncertainties are responsible for driving world stock markets to their recent lows.

The crisis has extended to the banking sector of the economy as well as the stock, capital and money market generally. Wall Street prices have plummeted. Investors are selling and not buying. There is also a serious crisis of confidence with respect to the certainty of recovery of investments in the event of insolvency. 
Today, we do not need to go far in getting examples of shocking failures or seemingly indestructible corporations such AIG, Bear Stearns, etc and bail-out packages for several industries such as the auto industry giants. Experts have estimated that the US would record an estimated 2 million foreclosure by year end.

American Home Mortgage investment Corp (aka AHM the 10th largest mortgage lender in US) is the first makor lender outside the subprime mortgage business to go belly-up and some of the country’s biggest banks will be severely affected: Bank of Amarica is exposed to the tune of $1.3Billion, Bear Stearns $ 2Billion, and Barclay’s $1Billion. The depositors of course are also going to get hurt (please visit www.informationclearinghouse.com and Mike Whitney’s article on Stock Market Meltdown)

The Nigerian experience

 "a company for carrying out an undertaking of great advantage, but nobody to know what it is ". 

This famous quote is said to have been advertised by the promoters of a company amongst the many companies that went public in 1720 prior to the tremendous financial crisis which ensued by reason of floating of companies for fraudulent purposes.  See Charles Mackay, Extraordinary Popular Delusions and the Madness of Crowds (Harriman House Classics 2003), p. 65 & 71. 
Nigeria and indeed Africa was not frontally affected by the global meltdown simply because its house market and mortgage industry is not as developed. Indeed, the inherent difficulties in perfecting title to land may have to a certain extent shielded Nigeria against the mortgage crisis.

However, on the other hand, until the global meltdown the Nigerian capital market had been experiencing the sort of very speculative and bubble growth witnessed by the UK before its financial crisis in 1720 leading to the legislative reform introduced by the Bubble Act by which stock companies were required to be registered by charter to ostensibly shield members of the general public from the incidence of massive fraud witnessed through the use of the corporate vehicle. 

We have shown earlier that fraud and speculative investment was rampant and artificial shoring of value of stocks and shares and other sharp practices were pervasive despite efforts of SEC to curtail same which efforts with the benefit of hindsight might appear a bit late in the sense that statutory reform of the ISA as well as SEC new regulations for operators in the capital market all were put in place only about a year before the global meltdown hit national economies. 

Recently, the Minister of Commerce and Industry Mr. Achike Udenwa
  declared that the nation’s industrial sector was the worst hit by the development of global meltdown. Having regard to the combined effect of the drop in the naira, the rise of the dollar, the drop in the price of Oil (which constitutes 85% of Nigeria’s foreign revenue and source of income and almost 100% of foreign reserve) and an expected 4 to 5 years period of recession and stunted development, the Minister concluded that "the future is a bit bleak... We need to re-order our foreign reserves or they will go down…we have not appreciated the effect of the drop in our naira value. We are pretending as if nothing is happening. We can't keep importing. The sector is badly hit by all these…”

In view of all the foregoing, it is clear that global meltdown has hit Nigeria most hardly in the area of capital market and its banking sector, the first issue that needs to be solved by the judiciary would have to be the legislative framework within which it is called to act or intervene as an instrument of social regulation. 

We shall therefore in the next part have a critical look at our legislative framework as it affects essentially recoveries against debtors
, enforcement of commercial contracts and more importantly insolvency matters. This is because in case of commercial disputes or when a company experiences financial difficulties, rules of insolvency identifying the most important interests to be protected and the extent of such protection become paramount for the purpose of maintaining a measure of requisite confidence in the economic system and trigger credit grant and risk taking in further investments which is necessary for the system to work.
PART II- 
THE CURRENT LEGISLATIVE PATCHWORK AND THE JUDICIAL REMEDIES IT AFFORDS AGAINST GLOBAL MELTDOWN

Typically, the global economic recession hitting the world as well as Nigeria will bring to prominence commercial litigation wit parties seeking remedies arising from debt enforcement claims, recovery and insolvency.

In the latter case, we shall be reviewing both the general insolvency framework as well as specialized insolvency framework for certain sectors and naturally, the magistrate courts as grass roots courts in the judicial pecking order may not per se have much role to play then. We shall however interestingly find that there are a few provisions still in the Magistrate Court Laws and rules pertaining to insolvency
. 

Debt enforcement and recovery

Aside from the well known fact of the general jurisdiction of all High Court with respect inter alia to enforcement of contracts, remedies for breach of contract, debt enforcement and recovery action, foreclosures, etc
  we note that under S.17(1)(a) & (c)
 of the Magistrate Court Laws of Lagos State Cap.M1 2005 on civil jurisdiction of magistrates, there is no doubt that magistrate courts are inter alia saddled with jurisdiction to entertain commercial claims arising from contract or from tort or from both where the debt or damage claimed, whether as balance of account or otherwise is not more than two hundred and fifty thousand naira ; the same idea applies for recovery matters relating to any penalty, rates, expenses, contribution (this should also include collective scheme otherwise known as “isusu”) or other like demand which is recoverable except where a statute expressly ousts the jurisdiction of the magistrate court or except the claim exceeds the financial jurisdictional ceiling. It must be noted that the Magistrate Court of Lagos State has been recently replaced by the Magistrate Court Law of 2007 {get statute in Court of Appeal side}. 
It is also notorious that the jurisdiction of magistrate courts is outsted when issues raised are as to title to land or interest in land, or as to validity of an devise, bequest under a will or settlement.

From all the foregoing however, it is submitted that subject to the statutory financial cap, clearly a Magistrate Court may have a general jurisdiction as a grass root court with regards to debt enforcement, recovery of debt whether or not based on collateralized transactions (deposit or blank transfer of shares or other securities, lien on chattel, mortgage, pledge, bill of sale bond suretyship and guaranteeship etc). This is further confirmed by the Magistrate Court Rules (MCR) which allow the court to supervise insolvency administration of a partnership by a receiver

Insolvency supervision by Magistrate Courts under the MCR
Under the Magistsrate Court Civil Procedure Rules, provision is made for Court supervision of receivership. By Order 20 of MCR before or at the hearing of any proceedings, a Magistrate Court may suo motu or on application appoint a receiver over a partnership business. 
Although the rules are silent and do not expatiate further, we submit that  this provision extends to firms and business names as the common tread here would be individual, several or joint unlimited liability of the owners of the insolvent business. 
The rules also do not define the meaning of a receiver and its scope of powers. On the other hand, S393 of the Companies and Allied Matters Act Cap C20 LFN 2004 and schedule 11 thereof describes the plenitude of receivers powers which in relation to companies are powers to almost do anything within the ambit of the law to realize the security provided for the benefit of those the receiver is appointed for short of carrying on the business itself (in such case he requires also to be appointed as manager and not only as receiver). The implications of the appointment of a receiver over a partnership can be far reaching as by definition the liability of a partnership is unlimited, several and joint: this means that the receiver can trace all assets belonging to any or all of the partners and use same to liquidate the indebtedness incurred by the partnership. 

General current insolvency legal patchwork

The global financial meltdown has brought to bear Nigeria’s currently deficient and inadequate patchwork of laws regarding insolvency.
In Nigeria, the general insolvency regime is comprised essentially of-

• The Bankruptcy Act (Decree No. 16 of 1979), as amended by Decree No. 109 of 1992 (BA); applicable only to proceedings against insolvent individuals (natural persons) please see S108;

• the Company and Allied Matters Act (CAMA), cap C20, LFN, 2004 (which creates a general framework for dealing with corporate business reorganisation and insolvency, in particular in parts XIV to XVI
); and

• related subsidiary legislation, such as the Bankruptcy Rules of 1990 (BR) and the Companies Winding-up Rules 2001 (CWR).

In all the above cases, the Federal High Court by virtue of S251(b) (d) and (e) of the 1999 CFRN and S.142 of the BA is exclusively vested with jurisdiction with jurisdiction to look into matters arising from the above, albeit a simple action for recovery based on breach of contract may lie at the State High Court based on its general jurisdiction.
With the new Federal High Court Rules 2009 unveiled by the Chief Judge on the 2nd April, 2009 and to come into force on the 30th April 2009 and the several innovations therein contained aimed at reducing delays in the judicial process, the Federal High Court can now be said to have become a full commercial court and no longer perceived as the traditional revenue court. 
The general law provided for under the CAMA attempts to prioritize the competing interests of various stakeholders who in various ways have a secured/unsecured credit with a company. Outside the expenses of the insolvency proceeding itself, these are –

· secured creditors (such as holders of debenture instrument or charge over assets or legal mortgage who have the first mover advantage usually through the out of court appointment of a receiver/manager or the exercise of power of sale under a legal mortgage or under instrument),  

· institutional creditors such as the Pension Commission (PenCom), Federal and State Inland Revenue Board for Taxes, deductions under the National Provident Act 1961 

· labour claims be it in terms of superannuation contributions, arrears of salary, claims under the Workmen’s Compensation Act etc

· ordinary trade creditors (third party contractors, suppliers etc)

· the different classes of shareholders of the company.
It is pertinent to remark straightway that traditionally, dealings in company securities was only contemplated under the general CAMA law within the context of a Direct Holding or Certificated Securities System where an investor deals directly in the securities of the issuer company and is recognized either as a member or a secured creditor of the debtor company in the relevant registers (Ss. 151, 152) of the company with the attendant rights attached to his class of securities
,

It is also pertinent to point out in company law context that equity and debt capital provision by investors as well as supply of goods on credit are all premised on a credit transaction with the company with different maturity period and level of collateralization based on the assets of the company (for example a share certificate is evidence of not only a chose in action but also of a shareholder’s claim over the assets of the company as a contributory after winding-up and distribution of assets, also S 385 defines dividends as special debts due to and recoverable by shareholders within 12 years, and actionable when declared). 
This in turn means rules of priority for the purpose of redistribution of these assets to various stakeholders when the company is insolvent are crucial. 

Ss. 393 (1), 484, 494 and 495 establish the order of preferential payments to be firstly the expenses arising from the insolvency (receivership, liquidation) followed by (or contemporaneous to) realization of the secured creditor’s security as the case may be, followed by institutional claims and labour claims (ranking equally), followed by trade creditors claim (proportionally where the assets are insufficient to meet the said claims) followed finally by the shareholders. This order of priority is capable of being upset only by way of proof of fraudulent preference (S495) which voids any antecedent transactions in which the directors or top officers of the company have sought to enrich themselves by diverting assets out of the pool of assets of the failing company thereby defrauding other stakeholders. 

The problem with S495 it seems is that it is only applicable in insolvency context if a winding up proceeding has been initiated. 

The further problem with the position of the general law is that it fails to take into account the particular nature of investments in public company securities in the context of dealings in the capital market in a dematerialized environment and through agents or intermediaries such as stockbroking firms or custodian companies etc operating with Central and Securities Clearance System (CSCS). Practically, millions of Nigerians as well as foreign investors have account with intermediaries and with the CSC and simply engage in electronic transactions (buying and selling through instructions to their intermediaries and transfer of funds). The resulting effect is that they fail to be recognized by the general law which only recognizes direct investors who have been registered as members of companies and have a share certificate to prove same. 

The paradox lies in the fact that these account holders or investors are the true owners of the shares which are registered in the name of their stockbroking firms or custodian companies. But with the general law their interests would not be protected but rather securities acquired with their funds would be used to liquidate the indebtedness of the company vis a vis secured creditors and other statutorily preferred stakeholders; in effect, they are in no better position than that of mere trade creditors.

This outcome contradicts the special nature and role of the capital market and the expectations of capital market investors as capital providers. The general law could therefore be construed as capable of undermining the integrity of the capital market, and the role of the Securities and Exchange Commission (SEC) in avoiding systemic risks in the capital market could be greatly hampered if there are no assurances for these special breed of investors who may then not be attracted to the seamless flow of capital in and out of the capital market.   Indeed, for public companies, it is this mischief (the special nature and role played by the capital market in dealings in company securities of publicly quoted companies) that was sought to be cured by the repeal of the entire Part XVII of CAMA on “Dealings in companies securities” by virtue of section 263 (1)(d) of the Investments and Securities Act (ISA) No 45 of 1999 now amended. In other words, the intention of the law maker was to transfer regulation of public company securities to SEC. it follows that SEC ought to regulate priority rules for those securities.

The same idea of special treatment applies to account holders in banks for the banking industry. Indeed, under the Nigeria Deposit Insurance Corporation (NDIC) Act, 2006, Section 20 NDIC Act provides for immediate payment of the sum of N200,000 upon failure of a bank, whilst section 41(3) provides that the Corporation liquidation expenses enjoy priority over all other liabilities
 including over legal mortgage or crystallized debenture. 

The role of these sectors in the Nigerian Economy in the development of investments created an imperative for special protection, leading to promulgation of specialized statutes such as ISA 2007, NDIC Act, 2006 and the Banks and Other Financial Institutions Act (BOFIA) 1991 as amended which derogate from the rules created by the direct holding system under CAMA and create a special protection for account holders through special preferential treatment accorded to the account holders in the event of insolvency of the intermediary. But as we have shown above in the capital market terrain, they also create a conflict with the general law (CAMA) which requires registration of securities by its holders in order for legal rights to be attached to same. 

Accordingly, under the provisions of ISA 2007 and SEC regulations on intermediaries, depositories and systems of clearance settlement, investors are specially protected through the techniques of -

a) Segregation of accounts by Capital Market Operators or CMOs (please see ss. 39 to 43 of the ISA 2007 ). Practically, the Commission requires that CMOs keep distinct books and records as well as distinct accounts recording assets belonging directly to the CMOs and those which are beneficially owned by account holders or investors even though legal title may vest in the intermediary; 
b) Creation of an Investors Protection Fund (IPF) to further protect investors and create the requisite confidence in the capital market please see Ss. 197, 198 and 204 in Part XIV of ISA 2007. The objectives of the IPF is to compensate investors in case of insolvency, defalcation or negligence of dealing member firms of a capital trade point or securities exchange; an investor can access the IPF upon approval of the Commission or decision of the Investment & Securities Tribunal.
c) Sufficient Capitalization requirements under SEC’s regulations on registration and regulation of custodians as well as other securities intermediaries (custodian, brokers, banks, clearing corporate bodies),all participants in Central Securities Depositories (CSDs).
  The essential idea here is to procure that CMOs and other market participants would have sufficient assets from which investors can recoup their losses as well as regulate the conduct of CMOs in the capital market to avoid systemic risks. In addition, the Act provides for the intervention of the Commission and take over of management of an intermediary to avoid insolvency.
. 
Through these provisions ISA 2007 effectively seeks to prevent the insolvency of intermediaries, failing that to give special treatment to account holders by providing them a gamut of remedies over and above the traditional powers of insolvency administrators under the normal law. in particular, S42 thereafter states the general rule subject to lawful claim and right of lien that money in trust account is not available for the payment of intermediary’s debt.
,

This can prima facie be interpreted to mean that account holders are seen as secured creditors for a certain category of assets (securities and or cash) being held on behalf of the account holder to the exclusion of all others including insolvency administrators in the context of winding-up under the general law (Ss. 484 and 494 of the CAMA supra).

I must say however that there are still loopholes in the special law regarding account holders of intermediated securities in the capital market. The problem is not so much the concept of segregation but the vacuous provision of S42 of ISA 2007 which does not specifically enough create a protective provision on priority under the Act. This raises a concern that the accounts kept with the intermediaries may just be viewed as trade debts and not enjoy priority over other creditors. 

There is on the other hand a clear and specific protection and priority in ranking for account holders/depositors in failed banks by virtue of the combined provisions of Ss. 20, 21 of NDIC Act and S54 of BOFIA on ranking in priority. Firstly, all account depositors are entitled to receive upfront a maximum claim of N200,000
 based on the insured deposits of the failed bank. Secondly, Section 54 of BOFIA provides that the assets of the failed bank in the Federation shall be available to meet all the deposit liabilities of the bank and such deposit liabilities shall have priority over all other liabilities of the bank. Finally, S55(2) BOFIA clearly provides that in case of conflict with CAMA and particularly winding up of insolvent companies, the BOFIA provisions prevail.

There is no such resolution of conflict in ISA 2007, nor clear specific provisions, which is a loophole which should be cured for the purpose of achieving certainty of protection of account holders. 

Having said all the above, these specialized laws just came into force just about one year before the current global meltdown and have not therefore been tested by practice. 
In conclusion with regard to this part of our paper, we submit that despite the remarkable efforts of specialized industries such as the capital market and the banking sector (which insolvency framework must be clearly understood by the judiciary and enforced in order to effective economic and social justice as well as build both local and international confidence in the capital market and our judicial system), the insolvency framework is very inadequate and consists more of piecemeal provisions in the different legislations available. The BA is not used in practice. In our views, the statute may fare much better if it was amended to give jurisdiction to either the Magistrate court and/or the State High Court without prejudice to financial limitations for magistrate courts. We do not find that such amendments may be difficult since it is the statute and not the Constitution (S251 in particular) that need to be amended to wrest jurisdiction out of an already over-stretched Federal High Court. Proceedings at the Magistrate Court are arguably more expeditious and less formal, and the frontloading and fast track system introduced in Lagos State are in line with the exigencies of speed and timeliness in adjudicatory justice of commercial disputes..  In any event, proactive states, such as Lagos State have a keen understanding of efficient justice administration and its role in promoting economic wealth and have increased the jurisdictions of the grassroots courts. We do hope that this would be emulated by other states. 
The reform of the insolvency framework in an economic recession context and the judicial support that should follow becomes a very urgent necessity in order to promote certainty in commerce and enforcement of contracts. This will in turn affect the willingness of investors to invest at any level in the domestic, informal and formal sector.
THE ROLE OF THE JUDICIARY IN THE FACE OF GLOBAL ECONOMIC MELTDOWN

Against the above background, we offer our thoughts concerning the role of the judiciary in the face of the current global economic meltdown.

 Expectedly, more commercial litigation will arise from the current trend of events both at the global level and both nationally. This presumably means more work for us lawyers, however it also means more diligence and assertive adjudication by the judiciary based on a clear understanding of the business risks attached to the disputes between the parties and sometimes of interests over and above that of the litigants without prejudice to the maxim ubi jus ibi remedium.
The judiciary has to provide effective and adequate remedies. The judiciary has to live up to the standard graphically described by the symbolic statue of justice represented by a lady with a scale to weigh the different interests at stake, the sword to deliver effective justice and the blindfolding of the eyes to symbolize the impartiality of the hand of justice and its legitimate respect for the rule of law and disrespect from the rule of man. The expectations not only of the average man on the street but also of investors in these current times are for the judiciary to live up to its reputation as the last bastion for social and economic justice.
It follows therefore that the judiciary as a whole must be able to –
1. Achieve the swift and efficient administration of justice and adjudication of commercial disputes as is expected for commercial litigation.
Typically, time is of the essence for commercial disputes and even more so for insolvency procedures. For the more it drags, the more all stakeholders are worse off and moreover, confidence in our enforcement system is further eroded especially for foreign investors. For instance, adverse and abusive challenges of straightforward receivership procedure can affect the viability of the otherwise sound business of the debtor company and afford exit routes to third parties it has beneficial deals with on the ground of frustration of the existing contracts. The snowball effect of this is that arrears of salaries would keep accumulating with no one to pay them especially where the insolvency administrator is merely a receiver and not a manager (in the latter case, he is empowered to run the company beneficially with a view to making profits and liquidating the company’s indebtedness through the appropriation of dividends for example. In such case, he has a duty to pay the employees of the debtor company. Indeed these are costs of the receivership). Jobs may ultimately be lost which may have been averted. The judiciary should therefore take full advantage of the fast tracked nature of its rules at the Federal as well as state level more so as it is expected that more litigation would be generated by this global economic meltdown
2. Provide different and collaborative avenues for remedies
More often than not, intestine fights bordering on ego and jurisdictions are taken advantage of by lawyers in the courts, shifting the judiciary from its role of administration of substantive justice. It is not in doubt that exclusive jurisdiction is given to certain courts owing to the special and highly technical nature of the disputes between the parties. The rules of court provide for collaboration between the courts through rules as to transfer as well as supervisory jurisdiction. For instance, the Federal High Court may have exclusive jurisdiction under the Constitution and CAMA, but several specialized statutes have been enacted and regulatory authorities been constituted to regulate certain markets and avoid systemic risks and unfair competition between participants in the market. Also domestic avenues for remedies are provided under these laws (with the administrative proceedings of the APC in SEC and the jurisdiction created by ISA 2007 over capital market disputes) which ought to be exhausted before lawyers rush to the congested Federal High to hide under the cloak of its exclusive jurisdiction. With respect, that is a denial of justice and the judiciary must be extremely proactive in this area. There is nothing wrong in ascribing certain matters to some specialized courts notwithstanding the provisions of the Constitution just as it is internationally recognized in best international practice and even in the state high court rules that certain matters are best submitted to arbitration or ADR. It follows that the judiciary must now more than ever supporting specialized regulatory authorities such as SEC to maintain integrity of capital market and deal with fraudsters without allowing technicalities to becloud the urgent and substantive commercial issues involved
3. Understand the dynamics of insolvency laws very well
Typically, learned fellow from the bar and indeed from the bench are figure shy. Again, the conventional education and curriculum of law does not adequately equip the judiciary for the complex commercial transactions that obtain in the money market, capital market etc. for instance, terms such as “hedge funds”, “intermediated securities” are simply foreign to the average judge. Judges in the judicial system need to be equipped with the relevant specialized knowledge and understanding of the key business issues arising from commercial disputes in areas such as the capital market, the money market, banking etc. Particularly, in the area of insolvency practice, there is much knowledge gap no thanks to the very inadequate insolvency framework in Nigeria too. For instance, in one recent case, where the directors of a debtor company filed a compulsory winding up procedure to avoid paying its creditors, it was very difficult to convince the judge to substitute the so-called petitioner with a creditor. The same problem was apparent amongst the several creditors themselves who appeared in the petition as it took a while before they were able to unite their cause and procure the appointment of a neutral liquidator by the court for the purpose of liquidation of the debtor company. it is the understanding of these issues that would help identify and articulate the real legal issues between the parties and do justice. Accordingly, there is a need for more training and continuous specialized education on current issues of commercial and insolvency laws. A lot of reform is being engineered by SEC in the capital market area to guard investors against exposing themselves to high investment risks but unless seminars such as these are organized, this knowledge would not be disseminated.
4. Promote reconciliation and WIN-WIN situation between litigants
Ordinarily, commercial disputes are best settled and are not good subjects for our protracted court suits by the inherent exigencies of speed in business transactions. S25 MCL provides that “in civil cases a magistrate shall, so far as there is proper opportunity, promote reconciliation among persons over whom the magistrate has jurisdiction and encourage and facilitate the settlement in an amicable way of matters in difference between them”. Insolvency laws inherently feature this character of compromise, settlement or arrangement between the creditor and the debtor. The same idea is also entrenched in the enabling laws and rules of other superior courts of records such as the High Court and the Federal High Court.

5. Give more effective justice: pursue the directors and top officers of the debtor company
Fraud on companies and members of the general public are typically engineered by the evil genius of directors who enrich themselves unjustly and are yet protected by the concept of corporate personalty. Outside the Common Law actions for negligence, CAMA and ISA have several civil and criminal provisions such as S506 CAMA on fraudulent and or reckless trading, Ss …. ISA 2007 giving plaintiffs the opportunity to a) trace assets surreptitiously acquired by directors with the proceeds of companies, b) obtain remedies from misleading statements made by directors deceiving unsuspecting members of the general public. Courts should take advantage of these provisions as well as provisions giving receivers and liquidators powers to examine the directors of a company to achieve substantial justice for plaintiffs seeking for judicial remedies.
All the above comments are ultimately premised on easy access to justice, and despite the tremendous progress recorded in some jurisdictions in Nigeria regarding access to Justice (in Lagos State, for example, the state has created an agency to assist indigent persons to pursue civil and commercial claims in court, the Office of the Public Defender. Also, the frontloading system and summary procedure rules in its High Court Rules, the fast tracking procedure for certain huge financial commercial claims, the referral of certain commercial disputes to ADR forum (which are presumably faster and less cost intensive) are all several right steps in the right directions). 

The magistrate court being a grass root court is then by definition strategically placed –as being closely in touch with the man on the street- to be an ambassador of the judiciary with regards to economic and social justice and in particular tackling with the day to day manifestations of global meltdown with the civil, commercial and sometimes criminal disputes arising from the ripple effect of global meltdown on various individual businesses, contracts and transactions between going concerns. 

I therefore must end this paper by hugely commending the wisdom and timeliness of the topic which was chosen by the participants to this seminar for discussions. I hope the magistrates here would leave here even more empowered to face the challenges of the floodgates of societal ills that are attached to the current global economic  meltdown.
Thank you for listening.
� Quote attributed to Sir Isaac Newton when he was asked about the continuance of the speculative and artificial increase of South Sea stock (and the subsequent crash in value described as “Bubble bust” leading to the ruin of millions of people and a massive UK financial crisis… Spence, Anecdotes, 1820, p. 368. 


� Initially, the term gained much popularity in the context of environmental activism with regards to the meltdown of the arctic ice cap owing to increased human industrial activity and the production of noxious gas which has been gradually affecting the ozone layer and causing global warming threatening the safety and integrity of our planet for the generations to come.


� Please see S.6 of the 1999 Constitution and the cases of Okumagba v Egbe and Agwuna v AG Fed where the Supreme Court warned that judicial legislation was improper. This is unlike in the US, whose constitutional history has been characterized a times with judicial legislation or activism.


� We recommend the book by Layi Babatunde on “Hints on Land Documentation and Litigation in Nigeria” pages 24, 47 and 51 for more reading on the issue.


� Please see Jonathan Wang (Ph.D) in his article “Real Causes For US Financial Meltdown and Global Recession” 


� please see the historical review in Chapter 20 of Michel Chossudovsky’s book on “The globalization of Poverty and the new world order”; the said chapter is titled- Global Financial Meltdown: sweeping deregulation of the US Banking System. you may also visit also � HYPERLINK "http://www.globalresearch.ca" �www.globalresearch.ca�.


� please see Guardian newspaper posted online on the 26.03.09.


� It should be noted now more than ever 


� The author of this paper shall rely on the Magistrate Court Laws of Lagos State for the purpose of this paper.


� Please see S272 of the 1999 Constitution and 


� Incidentally,  indeed we submit that the Magistrate Court’s role with respect to landlord and tenant relationship in action for recovery of possession in a recessive economy such as the current one is crucial in fostering stability and social order: now more than ever, the purpose of the various rent control, recovery of residential premises law which is to protect tenants from economic hardship and the abusive acts of landlords must be upheld for the general good. 





� Matters pertaining to public companies was taken out from the scope of CAMA by the Investments & Securities Act of 1999 as amended, but from a practical point of view of insolvency practice, we venture to think that the process of  mergers & acquisition under the ISA 2007 is a type of insolvency process which involves a voluntary dissolution of the existing company(s) –and absorption of its liabilities- into a new entity without a voluntary formal process of winding-up (S122 (6) (d) ISA 2007). The scheme is given sufficient publicity so that the interests of various creditors in a broad sense are protected. See also S34 of the Nigeria Deposit Insurance Corporation Act, 1990 (as amended)


� For instance, aside from the subscribers to the memorandum of a company, S79(2) CAMA defines a member of a company as one “who agrees in writing to become a member of a company, and whose name is entered in its register of members”, whilst S151(2) on transfer of shares states that “it shall not be lawful for the company to register a transfer of shares in the company unless a proper instrument of transfer has been delivered to the company”, again S151(3) provides that once the instrument of transfer is executed between the parties “… the transferor shall be deemed to remain a holder of the share until the name of the transferee is entered in the register of members in respect of the share” (see also Ss 91 and 152(2)). The same idea goes for debenture holder under S169. Please see generally for instance ss. 79, 83, 84, 85, 91, 94 to 97, 146, 147, 151, 152, 156 etc of CAMA. 





� The section provides in case of liquidation that the corporation shall pay itself first liquidation expenses and then pay depositors and other creditors net amount available for distribution. The provision is however in direct conflict with Ss.54 and 56 of BOFIA which give priority to local deposits over all other claims. By S56 BOFIA, it is submitted that BOFIA prevails.


� See Rules 26, 27,207 and 226 (on custodian of securities and on Depository and other related parties as the case may be) of SEC Rules & Regulations.	


� See Sections 48 to 51 that dealing with SEC’s powers to examine the affairs of capital market operators and intervene before they go insolvent and give written directives or orders regarding restrictions on receipt of funds/assets by the intermediaries, suspension or removal of certain of its officers, revocation of registration, self appointment as or appointment of an insolvency administrator to take over the management/ of the insolvent intermediary or even wind-up same subject to court sanction, etc.


� Please see also R207A (8) on segregation of accounts by custodians; R207B (18) on segregation of accounts by market participants


� Under the NDIC Act 2006, the Corporation has a discretion to increase the said amount.





