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INTRODUCTION

A solicitor advises a client in an offer to the public either as solicitor to issuer (the company) or solicitor to the issue (offer). The public will be relying on the representations contained in the offer documents in making their purchase decision.

It is the duty of the solicitors, and indeed all professionals involved in the issue, to ensure that there is no deliberate concealment of material facts or misstatement contained in the offer documents and if there is any such concealment the solicitor may be liable. This explains the importance of Solicitors to Capital Market transactions.  

It is important to note that separate solicitors must be engaged by the company involved in the public issue and the Issuing House respectively. The reason being that they represent separate interests, namely, the company and the investing public respectively.

In looking at the role of solicitors in public offerings, I will first consider whether being a legal practitioner automatically entitles one to act as a Solicitor to the company and to the offer. The paper will thereafter deal with specific and general duties of solicitors to the company and to the offer in a public offering of securities.  We will conclude by identifying the challenges faced by solicitors in public offerings and make suggestions for improvement.

WHO CAN PRACTICE AS A SOLICITOR TO AN OFFER

The pertinent question to ask is, whether a legal Practitioner has automatic right to practice as a solicitor in a public offering of securities? The answer would seem to be negative. 

Section 8(f) of the Investment and Securities Act (ISA) 1999 provides thus:

The Securities and Exchange Commission shall have power to register and regulate corporate and individual Capital Market Operators in Section 30 of this Act

Also, Section 258(1) of the ISA 1999 provides that:


The Commission may make regulations:

a. providing for anything requiring to be prescribed under this Act; and

b. generally for carrying out the principles and objectives of this Act

Further Section 262 of the ISA 1999 provides

(1)
The Commission may, from time to time, make rules and regulations for the purpose of giving effect to the provisions of this Act and may in particular, without prejudice to the generality of the foregoing provisions, make regulations-

(a) determining, from time to time, in consultation with the Minister, what other business shall be included in the definition of investment and securities business;

(b) prescribing the forms for returns and other information required under this Act;

(c) prescribing the procedure for obtaining any information required under this  Act;

(d) requiring returns to be made within the period specified therein by any company or enterprise to which this Act applies;

(e) prescribing the procedure and criteria for approval of mergers, acquisitions and business combinations under this Act;

(f) prescribing any fees payable under this Act;

(g) prescribing that the provisions of this Act shall not apply or shall apply or shall apply with such modifications (if any) as may be specified in the regulations to any person or class of persons or any security or class of securities or to any transaction;

(h) prescribing the information to be contained in any prospectus or offer documents filed under this Act;

(i) prescribing the procedure, criteria for approval and authorisation to Unit Trust Schemes and the information and documents to be filed with any application for such approval and authorisation;

(j) prescribing the activities which constitute “insider dealing” the rules governing dealings in securities by insiders and defining the term “insider dealing”;

(k) without prejudice to the provisions of the Companies and Allied Matters Act 1990 specifying for the protection of investors-

(i) the matters to be disclosed relating to the public issue of capital, transfer of securities of public companies  and other matters incidental thereto,

(ii) the form, manner and procedure for obtaining proxies including the information to be disclosed to investors before proxies are given by any person, and 

(iii) the manner in which such matters shall be disclosed by the companies;

(l) prescribing the returns to be made by public companies in respect of unclaimed dividends;

(m) providing for anything requiring to be prescribed under this Act; and

(n) generally for carrying out the principles and objectives of this Act.

(2) Any instrument issued under subsection (1) of this section shall be under the signature of the Chief Executive of the Commission and the Secretary or any other officer of the Commission as may be designated by him.

(3) Any regulation made under this Act shall come into force fifteen days after receipt by the Minister or on publication in the Gazette or other official document unless the Minister, before the effective date of any regulations, order that it be modified, amended or rescinded.

(4) Notwithstanding the provisions of subsection (1) of this section the Commission may, from time to time, amend or revoke rules for the  purpose of giving effect to the provisions of this Act and regulations made thereunder.

(5) Any regulations or rules made pursuant to this Part of this Act may, where appropriate, prescribe penalties not exceeding a fine of N5000 for every day of default or imprisonment for six months or both such fine and imprisonment for any violation of the regulation or rule”
It was based on the above sections that the Securities and Exchange Commission under Rule 39 of the SEC (Rules and Regulations) made provisions as to the regulation of Capital Market Operators as defined in Sections 29 and 30 of the ISA 1999.

Furthermore, Rules 39 of the SEC (Rules and Regulations) states that:

the following professionals (Capital Market Consultants) whose opinion directly impact on Capital Market transactions are subject to registration by the Commission.

a. Legal Practitioners

b. Accountants

c. Engineers

d. Estate Valuers

e. Any other profession that may be determined by the commission from time to time

By participating in a public offer of shares, the Solicitor is lending his name to the sale effort which is completely different from where a solicitor advises a company (the issuer) but is not to be listed in the offer document as a party to the offer. There is no registration required because mere advice to the company by a Solicitor does not directly affect the investing public. It is a simply a matter of contract between the Solicitor and the Company.

Where however the solicitor is to fully participate in the sale effort by mention of his name in the offer document, preparation of offer documents and verification of facts in offer documents are to be given to the public, then he has to register like other professionals. The reason being that if there was any problem with the offer affecting the public and the solicitor is unregistered, SEC would not be in a position to act or discipline the solicitor because the solicitor is not registered or otherwise regulated by SEC. 

A complementary issue to that of registration is the prohibition contained in Section 30 of ISA 1999 as follows 

“capital market operator” includes a securities dealer, a stock broker, sub-broker jobber,

 share transfer agent, banker to an issue, trustee of a trust deed, registrar to merchant banker,

 issuing houses, underwriter, portfolio manager, an issue investment adviser and such other

 capital intermediaries as may be licensed by the commission in accordance with the Regulations

 make under this Act

The issue of requirement of registration of solicitors was the subject of litigation in two important cases namely: Suit No. FHC/L/CS/70/2001-Prof. A. B. Kasumu SAN v SEC & Anor and Suit No. FHC/ABJ/CS/416/2002-Chief Afe Babalola SAN v SEC& Anor. Judgement has been delivered in the former and the court held that registration is not provided for in the Investments and Securities Act 1999 and is now subject of appeal at the  Court of Appeal.

It is submitted that by this prohibition, only registered persons can engage in the prohibited activity. It is by virtue of this prohibition clause that SEC is able to regulate activities of capital market operators. Control of persons who can engage in an activity has always been a major means of regulation by governments the world over. Under the Financial Market and Services Act 2000 (FMSA 2000) of the United Kingdom. Section 19(1) is similarly a general prohibition clause. It states:

No person may carry on a regulated activity in the United Kingdom, or purport to do so, unless he is-

(a) an authorised persons; or

(b) an exempt person.

Also Section 31 provides for registration as follows: 

Authorised persons

(1) The following persons are authorised for the purpose of this Act –

(a) a person who has a Part IV permission to carry on one or more regulated activities:

(b) an EEA firm qualifying  for authorisation under Schedule 3;

(c) a Treaty firm qualifying  for authorisation under Schedule 4;

(d) a person who is otherwise authorised by a provision of, or made under, this Act.

(2)
In this Act ‘authorised person’ means a person who is authorised for the purposes of this Act

There is therefore nothing unusual about the provisions of Section 29 and 30 of the ISA 1999. By Item 12 of the Exclusive Legislative List, the National Assembly has powers to make laws with respect to capital market issues. It follows therefore that the constitutionality of the ISA is not in doubt.

SOLICITOR TO THE COMPANY (ISSUER) 

SPECIFIC FUNCTIONS

The Solicitor to the Issuer is to examine the Issuer’s Memorandum and Articles of Association and certify the authenticity, adequacy and compliance or otherwise with the Companies and Allied Matters Act (CAMA) 1990 and the ISA 1999, and ensure, where necessary, consequential amendments to them. For instance, it must have been properly converted to a public company if it is a private company.  Also, the articles must not place restrictions on transfer of shares.

The Solicitor must make sure that there is a Resolution for increase of share capital, if existing capital is not adequate and offer of shares to the public are passed at a properly convened Annual or Extra-Ordinary General Meeting. Thereafter, he is to file the Resolutions at the Corporate Affairs Commission (CAC). Where there are subdivisions of shares such as preferential, ordinary, founders shares, he is to ensure that the subdivisions are duly registered.

The Solicitor to the offer shall request from the company all substantial contracts and determine material contracts for disclosure. He is to critically examine the general circumstances of each contract involving the Issuer in order to ascertain which of the contracts may be regarded as material.

The following underlisted contracts may be regarded as material:

a. An offer or Vending Agreement between the Issuer and an Issuing House.

b. An underwriting Agreement between a group of underwriters and the Issuer.

c. A bridging facility Agreement between the Issuer and a syndicate of lenders.

d. Technology transfer Agreements.

e. Joint Venture/Technical Support Service Agreements.

f. Substantial borrowing/Debenture Agreements.

g. Mortgage or charge over company’s assets or corporate guarantee as collateral security for facilities, or any substantial legal encumbrances.

h. Trust deed.

i. Management Services Agreement et al.

j. Deed of appointment of Receiver/Manager.

The above list of material contracts is not exhaustive. It is submitted that contracts under which there is a potential and substantial contingent liability ought to be treated as material contracts and therefore be disclosed. 

The Solicitor to the company must ensure that contracts (if any) in which any director has an interest are disclosed. These may include contracts of service of long durations as well as contracts involving substantial properties belonging to the company.

In addition, the Solicitor to the company must equally ensure that a Power of Attorney and/or consent document is executed by the Chairman and all other directors. This document which should carry the date of the Completion Board Meeting is evidence of the “consent” by the chairman and directors. Their names must be mentioned in the prospectus and as regards their acceptance of joint and several responsibilities with regard to the contents of the prospectus.

It is imperative that the “consents” are obtained as the issue moves towards completion, and if a date of the Completion Board Meeting is ascertained, such consent letters should bear the date. Accepting an earlier date could be interpreted as meaning that “consents” are not related to the final issue documents. Also, the Powers of Attorney incorporating the “consents” shall be stamped at the Federal Inland Revenue Service prior to the Completion Board Meetings.

The Solicitor to the company working in conjunction with the Company Secretary must verify all historical and present facts about the company. This includes ensuring that decisions and Minutes of the Board and General Meeting for the various corporate decisions and approvals are in place and that all material facts in the prospectus are verified. Facts such as the date of incorporation, the share capital, registered office, the directors, company secretary, object clause of the company, borrowing powers, encumbrances of charges etc must be confirmed by the solicitor to the offer. He usually does this by investigation and searches at the Corporate Affairs Commission (CAC), Abuja. If they are at variance, he is to advise the company on compliance. Unfortunately many solicitors do not live up to their responsibility in this regard. Some feel pressured by the need to get the brief, so that they do the bidding of the Issuing Company rather than protect the general public.

The Solicitor to the company must ensure that the issuer company as a corporate entity as well as its Principal Officers are in good legal standing. For example, he must satisfy himself that the Chairman and other directors of the company are of sound mind, are not minors or persons above 70 years of age. This age limit may, of course, be waived upon an appropriate resolution being passed at an Annual or Extra–ordinary General Meeting of which special notice has been given.

The Solicitor to the company must disclose any ongoing or threatened litigation or claim, the outcome of which could adversely affect the fortunes of the company. He must give a professional summation of the total adverse claims and express professional judgment as to the possible outcome of ongoing or threatened litigation or claim. In this regard the Company Secretary has an obligation to disclose both to the Solicitor to the company and the Solicitor to the Issue, the existing and threatened claims and litigation. We in Capital Market Solicitors Association (CMSA) are developing a standard letter of request and standard forms for compliance by the Company Secretaries. No doubt the quality of advise to be given by the solicitor to the company and the one to the offer will depend on the (quality of) facts supplied to them. Without attempting to remove the overall professional responsibility of the solicitor to do his work properly, it cannot be over-emphasized that he is quite reliant on the information supplied to him by the company or obtained through other independent means.

He must ensure that the prospectus to be issued conforms with the legal requirements and is packaged in the prescribed manner as provided under Section 557 (1) of Companies and Allied Matters Act 1990 to the effect that every director or his agent duly authorised in writing, must have signed the prospectus before its delivery to the Securities and Exchange Commission (SEC).

Where, however a director withholds his “consent” or refuses to sign the prospectus, the necessary steps must be taken to obtain a Certificate of Exemption in lieu of compliance with all the prospectus requirements of Schedule 15 of CAMA 1990; and if granted a prospectus can be issued giving full particulars of the majority of directors that have consented to be named therein.

The Solicitor to the company must participate in due diligence especially in areas concerning examination of title documents over landed properties, plant machinery and equipment and intellectual property rights, and proffer opinion on the existing state of affairs with consequential recommendations.

Also, prior to the Completion Board Meeting, the Solicitor to the company must give his own written consent to the mention of his name in the prospectus, and the form and context in which it appears. He must confirm that he has made all reasonable enquiries, and certify that to the best of the director’s knowledge and belief there are no other facts not contained in the documents, the omission of which would make any statement in the prospectus misleading. The standard to be applied here is that of a reasonable man.

The Solicitor to the company just before the Completion Board Meeting is to issue the mandatory “comfort letter” in the prescribed manner and content to the Issuing House stating that he has discharged his duties as outlined above and has made all necessary enquiries and verifications of facts as he has deemed necessary.

He must confirm to the Issuing House that the Issuer has been properly advised by him and that the directors have collectively and individually accepted full responsibility for the accuracy of the information given in the prospectus and the Application Forms. The desirability of a “comfort letter” is two fold. Firstly, it enables the Issuing House show in the event of any adverse claims against it arising from the issue, that it sought and relied on expert opinion.

Secondly, Solicitors engaged in the issue exercise are more likely to take their various responsibilities in connection with the same seriously if they are to be put on notice that they will be called upon to issue a comfort letter.

It is recommended that before the letter of comfort is issued, the solicitor must have in place a letter from the reporting accountant and auditor that they have received response from all banks pursuant to standard enquiries. Also the letter should indicate that all suppliers of goods and services to the company have responded to enquiries to current and contingent liability.

The Solicitors to the company must examine the extent of directors' shareholdings whilst compiling the share capital history of the company for purposes of the prospectus.

GENERAL DUTIES

The general duties of the Solicitor to the company includes the fact that he must act as the ‘watch dog’ of the company’s interests throughout the public issue exercise, particularly in the preparation of the prospectus connected with same. He must familiarise himself thoroughly with all aspects of the transaction; that is, the issue exercise and attend every All Parties Meeting at the instance of the Issuing House, and participate actively at these deliberations. The Solicitor to the company has the responsibility of assisting the Issuer and its Company Secretary or other legal advisers in ensuring that all the paperwork and internal conditions precedent required to be met for a successful public offer are put in place and supplied to the Issuing House and the Solicitor to the Issue.

He must avoid contravention or breaches of the practice and procedures of the Securities and Exchange Commission (SEC), Corporate Affairs Commission (CAC) and Nigerian Stock Exchange (NSE) especially their listing requirements. 

He must conduct all necessary legal and institutional searches and ensure that the company and the issue conform with any mandatory periods or time frames prescribed by any statute or regulations to avoid penalties, forfeitures or rejection of documents and attend meetings of all solicitors connected with the Issue exercise.

SOLICITOR TO THE OFFER

Generally, the role of the Solicitor to the Issue is to verify the accuracy and authenticity of the Company and Offer documentation and ascertain that these condition precedents have indeed been satisfied. In addition, he has the duty of advising the Issuing House in relation to the offer process generally, and with particular regard to the satisfaction of external condition precedents.

The Solicitor to the offer is a party to the prospectus and he is to ensure that the entire issue exercise conforms with all the securities legislations and regulations in Nigeria especially the listing requirements of the Nigeria Stock Exchange (NSE), the Investments and Securities Act 1999 and the SEC (Rules and Regulations).
Essentially, the job of the solicitor to the offer is to counter check the work done by the company secretary and solicitor of the company. He is a sort of independent professional observer acting on behalf of the general investing public and the issuing house. The solicitor to the offer is very much like the reporting accountant who has to independently verify and report on the financial statements prepared by auditor and the company

Furthermore, whilst acting for the Issuing House and the public his function includes a verification of the legal status of the company whose securities are about to be offered to the public. The Solicitor to the offer must satisfy himself that the company (issuer) going “public” is duly incorporated and is validly existing under the laws of the Federal Republic of Nigeria, and that it has the corporate powers to transact the businesses in which it is engaged.

Furthermore, the Solicitor to the offer (issue) must work in conjunction with the solicitor to the company (issuer) by examining all documents, contracts and correspondences made available to him and advise the Issuing House accordingly on the same.

The Solicitor to the offer has an important role to play in the sale effort. The Solicitor to the offer must review the subsisting Memorandum and Articles of Association of the company. He must also conduct due diligence on the Issuer at the Corporate Affairs Commission, Abuja to ascertain the current legal status of Issuer. He must draft the Vending Agreement between the Issuer and the Issuing House and the Underwriting Agreement (if applicable).

The Solicitor to the offer assists in the compilation of the prospectus and other offer documents. He equally ensures compliance of the Issuer with the laws, regulations and guidelines of the statutory authorities of the Capital Market, namely SEC and the Stock Exchange. He is to review pending claims and litigations of the Issuer and render an opinion on their likely effect on the Issue, to render advice to the Issuing House on all aspects of the Issue and attend All Parties Meetings.

The importance of the solicitor to the offer lies in his independence. It would seem that because of the averred independence of the solicitor to the offer, the investing public is likely to place more premium on his report or association with the offer than on that of the solicitor to the company. In order therefore to enhance the independence of the solicitor of the offer, it has been suggested that both this solicitor and the reporting accountant should be made to sign declaration of independence to be submitted with SEC. This declaration must disclose all transaction existing between the firm and the issues.

SOLICITOR TO THE TRUSTEES

The investment powers of trustees was encapsulated in the Government and other Securities (Local Trustee’s Powers) Ordinance of 1957 which later became known as the Trustee Investments Act 1990 (TIA 1990).

The Trustees Investments Act 1990 facilitated the investment of trust and other funds in Nigeria in locally issued securities and the Act permits the trustees to invest trust funds in three kinds of securities, that is:

a. All securities created or issued by or on behalf of the Federal Government.

b. Securities created or issued by or on behalf of a State Government, provided the President shall by notice in the Gazette declare such securities as being under the operation of the Act.

c. Securities created or issued by companies or corporations incorporated in Nigeria and scheduled to the Act.

See Section 2(1) Trustee Investment Act 1990.

The Trustee Investment Act 1990 grants the trustee the discretion to invest, and this is subject to any consent or direction required by trust deed or by law with respect to the investment of the trust fund and suffice it to note the mode in which a trustee can invest trust money is primarily by the instrument creating the trust.

Section 195(1) of the Investment and Securities Act 1999 provides for appointment of trustees as follows: 

The Commissioner, Chairman or such other appropriate officer of a body, subject to the approval of the approving authority, may appoint a licensed trustee company or any reputable bank licensed under the Banks and other Financial Institutions Act, or a reputable insurance company licensed under the Insurance Act  or both as trustees for the purpose of acting on behalf of the bond-holders with regard to every loan, raised under this Act, provided that a trustee appointed under this section shall not have any fiduciary relationship with the issuer

Also, Section 196 of the Investment and Securities Act 1999 deals with the powers of trustees and it provides as follows: 

The Trustees appointed under this Part of this Act shall have all the powers conferred upon trustees by the Trustees Investment Act and without prejudice to the provisions of that Act:-

a. the trustees may, at their discretion and upon request in writing of a majority of bond-holders present and voting at a special meeting duly convened for that purpose, institute proceedings to obtain the repayment of a bond at any time after such bond shall have become repayable under its terms of issue;

b. the trustees may act on the advice or opinion of any solicitor, valuer, surveyor, broker, auctioneer, accountant or other expert whether obtained by a body to which this Part applies or by the trustees or otherwise;

c. save as herein otherwise expressly provided the trustees shall, as regards all trusts, powers, authorities and discretion hereby vested in them, have absolute discretion as to the exercise thereof and provided they have acted honestly and reasonably shall be in no way responsible for any loss or damage which may result from the exercise or non exercise thereof;

d. the trustees shall not be responsible for acting upon any resolution purporting to have been passed at any meeting of the bond-holders in respect whereof minutes have been made and signed notwithstanding any defect in the constitution of the meeting or in the proceeding thereat;

e. without prejudice to the right of indemnity conferred upon the trustees by law, the trustees and attorneys, agents or other persons appointed by the trustees under this section shall be indemnified by a body against all liabilities and expenses reasonably incurred by them in the execution of the powers of the trustees under this part of this Act;

f. The Commissioner, Chairman or the appropriate officer of a body may in writing give the trustees such general or specific direction not inconsistent with the provisions of this Part of the Act, on any matter relating to the trust and the trustees shall give effect to every such direction and shall not be liable on account of anything done or purported to be done by them in good faith in connection thereof;

g. whenever in the interest of bond-holders the trustees deem it expedient, the trustees may delegate by a power of attorney to any other person or body corporate with the consent of the Commissioner or Chairman or any appropriate officer, all or any of the powers vested in them under this Part of this Act upon such terms and conditions as the trustees may deem fit and the trustee shall be responsible for all the acts and defaults of any person or company to which such powers are so delegated,

h. the trustees may in the discharge of their functions under this Part of this Act employ such agents and upon such conditions as they may think reasonable and appropriate, subject to the approval of the Commissioner or Chairman or the appropriate officer appointed in his place by a body to which this Part applies.
The primary role of a solicitor to the trustees is to use proper care and caution in advising the trustees in selecting viable investments, avoiding investments which are attended with hazard and also in ensuring that the trustee by virtue of Section 2 (1) (c) of the Trustee Investments Act 1990 invests in the following corporations listed in the Schedule, namely:

a. Nigerian Coal Corporation.

b. Nigerian Electric Power Authority (NEPA)

c. Nigerian Ports Authority (NPA)

d. Nigerian Railway Corporation (NRC)

The solicitor also ensures that the Trustees comply with the laws, regulations and guidelines of Section 2 of the Trustee Investments Act 1990 (TIA) and ISA 1999.

· Drafting of Trust Deed.

· Render advice to the Trustees on all aspects of the trust deed.

· Review of pending claims and litigations of the scheduled corporations/companies and rendering opinion on their likely effect on the investments.

SOLICITOR TO THE STATE OR FEDERAL GOVERNMENT IN BOND ISSUES

Section 171 of the Investments and Securities act 1999 provides that: 

The bodies to which this part of this Act applies:

a. any State Government and the Federal Capital Territory, Abuja;

b. any Local Government;

c. any statutory body established by the law of a State or Local Government; and

d. any company which is wholly or partly owned by a State or Local Government.
Section 172 (1), (2) and (3) of ISA 1999 provides further that 

(1) 
subject to the provisions of Section 173 of this Act, a body to which this Part of this Act applies may raise, from time to time, internal loans for any specific project authorised by the approving authority of the body in any one or more of the following ways, that is –

(a) by the issue of securities in the form of registered bonds, or

(b) by the issue of securities in the form of promissory notes,

so however that the total amount of loans outstanding at any particular time including the proposed loan shall not exceed fifty percent of the actual revenue of the body concerned for the proceeding years.

(2)
Every issue of a registered bond or other securities for the purpose of raising any specified sum of money shall be deemed to be by bond or securities issued in respect of a separate loan notwithstanding that the sum of money so raised is part only of a sum of money authorised by any other law to be raised by way of loan.

(2) Securities created or issued under this part of this Act shall be securities to which this part of this Act applies.

Section 173 which places a restriction on raising of funds from the capital market provide thus:

(1) 
A body to which this Part of the Act applies  shall not raise sums of money or any part thereof by way of any internal loan directly from the Capital Market expect in accordance with the provisions of this Act and rules and regulations made thereunder.

(2)
An application to raise a loan under this Part of this Act shall be in such form as the Commission may direct.

(3)
An application made under this section, shall, amongst other documents, be accompanied by an original copy of an irrevocable Letter of Authority giving the Accountant–General of the Federation the authority to deduct at source from the statutory allocation due to the body, in the event of default by the body in meeting its payment obligations under the terms of the loan and the trust deed made pursuant to the provision of this part of this Act.

(4)
Any amount deducted pursuant to the provisions of subsection (3) of this section shall be credited into the sinking fund established under Section 200 of this part of this Act for the purpose of redeeming the outstanding obligation.

(5)
A copy of the irrevocable Letter of Authority issued pursuant to subsection (3) of this section shall also be lodged with the trustees appointed under Section 195 of this part of the Act.

Section 195 of the Investments and Securities Act 1999 provides that: 

(1) 
The Commissioner, Chairman or such other appropriate officer of a body subject to the approval of the approving authority, may appoint a licensed trustee company or any reputable bank licensed under the Banks and Other Financial Institutions Act, or a reputable insurance company licensed under the Insurance Act  or both as trustees for the purpose of acting on behalf of the bond-holders with regard to every loan, raised under this Act, provided that a trustee appointed under this Section shall not have any fiduciary relationship with the issuer.

(2)
A draft copy of any trust deed made pursuant to this part of this Act shall be sent to the Commissioner for prior approval.

The solicitor to State/Federal Government in bond issues is to examine the issuer’s Memorandum and Article of Association and certify the adequacy and compliance or otherwise with the ISA 1999. The Solicitor must equally ensure that a Trust Deed is prepared. He must conduct all necessary legal and institutional searches and ensure that the company and the issue conform with mandatory periods or time frames prescribed by any statute or regulations to avoid penalties for failures or rejection of documents and attend all meetings scheduled.

He must ensure that an irrevocable Letter of Authority is prepared. Ensure compliance of the State/Federal Government with the laws, regulations and guidelines of the statutory authorities of the Capital Market namely: SEC and Stock Exchange and ensure that the provisions of the Trustee Investment Act 1990 are complied with.

CMSA AS A SELF REGULATORY ORGANISATION

The CMSA was created to protect the general interest of solicitors involved in capital market operations/transactions. It also has the objective of creating a platform for Legal Practitioners to effectively participate in the policy and regulation process within the capital market. The CMSA, through its Code of Conduct sets standards of behavior for Solicitors engaged in Capital Market Operations, in order to preserve the integrity of the profession and protect the interests of both the Client and the Solicitor. It imposes the obligation to report all cases of fraud and suspected fraud. It has been held that for a capital market operator to discharge this burden he must show that he has taken all reasonable steps in its operation to detect and possibly prevent fraud. See the case of Union Bank Plc v SEC 1 ISLR 1. 

By virtue of the confidence reposed on the professional opinion of the Legal Practitioner, it is necessary/expedient to regulate the conduct of these professionals. This necessitated the status of the CMSA as a SRO. The Code of Conduct sets the standards of conduct and practice for its members through codes of conduct, checklists and training. The aims and objectives include to publish from time to time, a code of conduct for members. Registration of members includes evidence of registration as a Capital Market Operator with SEC. This includes investigation of member’s competence to operate as a Capital Market Solicitor.

The CMSA Code of Conduct provides a minimum standard required of solicitors in the capital market. This standard which is higher than the standard required of the ordinary solicitor extends to documentation required of solicitors while carrying out their duties. These include Letters of Instruction and Acceptance Letters which should document the scope of the assignment and the fees. The standard Instruction Letter sets out the scope of work expected from the Solicitor, and this is equally reflected in the standard Acceptance Letter which documents the scope of the assignment which is to be carried out by the Solicitor. The scope of Assignment is documented in the Checklists in a Schedule to the Code of Conduct which explicitly lists out the duties to be carried out by the Solicitor in a Public Issue. The Checklist is a list of guidelines, which every Solicitor involved in Capital Market operations is expected to follow while carrying out its professional duties in the Capital Market. The Checklist lists out the duties expected of a Solicitor to the Company in a Public Issue, a Solicitor to the Government in a Bond Issue and a Solicitor to the Issue. 

The Code of Conduct does not have the force of law, neither does it seek to over-ride the provisions of any exiting law. It aims to supplement and should be applied in conjunction with relevant laws, regulations and guidelines applicable to participants within the capital market. This obligation of self-discipline is higher than the requirements of all laws and regulations governing the conduct of ordinary solicitors. The Code of Conduct sets out requirements, guidelines and minimum standards in respect of the conduct of members of the CMSA. The combination of the CMSA Code of Conduct, the Rules of Professional Conduct, the provisions of the ISA 1999, the Trustee Investment Act 1962, the Nigerian Investment Promotion Commission Act, Foreign Exchange (Monitoring & Miscellaneous Provision) Act, the SEC’s Rules, the listing requirements of the Stock Exchange and CAMA govern the conduct of the Capital Market Solicitors in the discharge of their duties with integrity, objectivity and due professional care and skill.

The Combination of these laws provides a minimum standard for the Solicitor engaged in Capital Market Operations. 

PRIVATISATION

Recently the capital market in Nigeria has witnessed additional activity through the privatisation programme of the Federal Government of Nigeria executed through the Bureau for Public Enterprises. One of the strategies for privatisation chosen by BPE has been through public offer of shares on the floor of the exchange. At times, this is done in combination with a private bidding process for a core investor. Examples includes the AP Plc and Unipetrol privatisation. In those transactions the solicitors apart from playing the role detailed above, in addition, participates in asset and legal due diligence, preparation of information, memorandum, bidding process, shares purchase agreement, etc.

CHALLENGES 

There are enormous challenges facing the capital market particularly in terms of prevention of fraud and market abuses. The solicitor has a big role to play in this regard, but he is under-utilised in the process as other professionals have hijacked the due diligence role of the solicitor. It is therefore necessary that the regulatory authorities do reform the process to ensure a greater role for the solicitor. Also, the lack of interest and responsibility of solicitors can be traced to poor recommendation. This must be addressed if the benefit of involvement of the solicitor in the process is to be realised.

Another practical problem is the timing of the solicitor’s engagement. Typically, the Issuing Houses are instructed in relation to public offers of securities, well in advance of the solicitors and other capital market operators and it is they, together with the Issuer that prepare and agree on the structure, manner and timing of the offer. Oftentimes, this is done without any regard to the reasonableness of the time limits that are placed on the solicitors who will be engaged in relation to the offer. Many a time, the Issuing house will claim or purport to have done all that the solicitors are required to do and will indicate to the Issuer that the solicitors are just required to attend the necessary meetings in order to comply with the statutory requirements. 

As a result of this, a solicitor who knows the role he is supposed to play and who desires to carry out that function diligently, is often brought in at a stage where he is then placed under undue pressure to meet a time table set by the Issuing Houses and the Issuers without any reference to him or her and which is invariably unrealistic. This is a constant problem that solicitors face in public offers and it is one which SEC and the Issuing Houses ought to take on board and address in order to ensure that the solicitor’s role is given the prominence and importance it deserves, and that avoidance lapses brought about by unrealistic time constraints are avoided.

Another challenge faced by solicitors engaged in corporate and commercial practice in Nigeria is interfacing with CAC. This challenge is multiplied when you are engaged in a public offer of securities and are expected to deal with the procurement, certification or conduct of searches on documents within a very short time. As anybody who has attempted this will know, there is a 50:50 chance that the relevant file you need to get these documents from will not be found, or if found will be incomplete or disorganized, such that your objective will be unachievable, or will be a temporary file, containing none of the information you need. This is the frustrating challenge that is oftentimes faced by solicitors and it is rarely, if ever appreciated by other capital market operators.

In relation to the problems highlighted as they relate to the CAC, it is the CMSA’s intention to actively engage the Registrar-General and to make suggestions for improvement in the CAC’s mode of operations, especially with regard to its filing and record keeping systems. The haphazard nature of the current position is alarming, given the sensitivity of these records in relation to a substantial proportion of the national economy.

CONCLUSION

From the foregoing, it is instructive to note that the Solicitor to the Issuer and to the Issue has an important role to play in the public offering of securities, most importantly, by ensuring that the entire transaction is valid and that there is adequate disclosure of materials in the offer documents in order to reduce incidents of fraud.        

REFERENCES

1.
Abdulai, Taiwo & Co.; Solicitors, “Privatisation of Government Enterprises By Tender and Public Offer Legal Advisory Functions” Perfect Printers Limited 2002 at pp.71-75 

2.
V. Uche Obi  Esq. “ The Role of an External Solicitor involved in a Public Issue” being a legal opinion pp.1-5

PAGE  
15

